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Yes, where is he, the champion and the child 
Of all that’s great or little, wise or wild, 
Whose game was empires and whose stakes were thrones, 
Whose table earth, whose dice were human bones? 
Behold the grand result, ui yon lone isle, 
And, as thy nature u1ges, weep or smile 

Byron 


PREFACE 


IR HUDSON LOWE left behind him a very large 

collection of papers relating to his public career. 

Twenty-two volumes have found their way into the 

Bibliothéque Nationale, Paris. One hundred and 
thirty-five rest mm the British Museum. Of these, ninety 
deal with the St. Helena Governorship. They contain 
Lowe’s correspondence with Lord Bathurst; with the 
Naval Commanders and other high officials i England, 
St. Helena, the Cape of Good Hope, and elsewhere ; with 
the Foreign Commissioners at St. Helena ; and with Napoleon 
and his followers; the official orders and proclamations ; 
the reports of officers, mulitary and civil; a large number of 
letters exchanged between the various officials; and the 
accounts, lists, pay-sheets, and other official documents. 
The collection contains documents unfavourable to Sir 
Hudson Lowe, and many which are of no permanent interest. 

This ummense mass of first-hand evidence was made the 
basis for Forsyth’s defence of Lowe, published mn 1858. In 
addition there are at the Record Office twenty - nine 
volumes of reports and other official documents bearmg 
upon Napoleon’s detention at St. Helena. 

When ‘Forsyth’ wrote, very little contemporary evidence 
had been published The works of O’Meara, Las Cases, 
Antommarchi, and Montholon, though based upon diaries, 
were issued after the death of Napoleon, and bear clear 
evidence of having been prepared with a definite object. We 
have to turn to them for information as to what went on in 
the interior of Longwood, but on all controversial subjects 
they are tamted with dehberate musrepresentation and 
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falsehood, Apart from that disfigurement, such worked up 
material cannot compare in authonty with the contemporary 
records. Even honest remimscences, such as those of 
Mrs Abell, surgeon Henry, chaplain Vernon, the Countess 
of Montholon, and others, which were wnitten after o lapse 
of time, have to be read with discrimination 

Forsyth had to rely upon the Lowe manuscnpts for most 
of his facts Since hs day, a quantity of valuable orginal 
matter has become available. Extracts from the reports of 
the Foreign Commussioners to their Courts have been 
published, and we have bad the diary of Lady Malcolm, 
the pmvate journal of General Gourgaud, and the letters 
exchanged between Count and Countess Montholon and a 
number of letters from British officers have appeared in 
various magnznes All ths 1s stnetly contemporary 
evidence, takang rank with the documents in the Bntsh 
Museum and Record Office. It 1s upon these onginal sources 
that the story must be based. 

A personal acquaintance with the island of St. Helena, 
and in particular with the house in which Napoleon hved 
and the grounds im its neighbourhood, 13 very umportant 
for a proper understanding of the Napoleonic detention. 
Accompanied by Mr Graham Balfour, the author of the 
‘Life of R. L Stevenson I have spent five weeks m 
the house that was bwilt for General Bertrand and his 
family, at Longwood, n 1816 It stands withm 118 yards 
of Napoleon s house, according to our measurement of the 
distance with a tape. Napoleons house is now only half 
its former mze the gardens have disappeared the wood 
has been cleared away there 1s no camp of red-coated 
soldiers in the distance. But, im other respects, the scene 
has not changed, and the five weeks at Longwood have 
proved of 1mmense value to me, clearmng away difficulties 
and giving « famibent} with the conditions, upon which 
alone a confident judgment can be founded 

I have to thank Monsieur Roger, the French Consul who 
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is in charge of Longwood House and the Tomb, for the plan of 
New Longwood; the Hon. W. J. Arnold, Colonial Surgeon 
at St. Helena, for mformation about the climate, and our 
host Mr. James Deason, who with his brother, Mr. Fred 
Deason, farms the Longwood estate, for ready advice and 
assistance at all times. 

The Earl of Bathurst has lent me, for reproduction, the 
contemporary water-colour of Longwood House, by Basil 
Jackson, which 1s im his possession. 

The late Earl of Crawford gave me permission to examine, 
at my leisure, his large collection of Napoleonic manuscripts. 
The present Earl of Crawford has kindly allowed me to 
reproduce the pencilled note, made by Dr. Arnott, announc- 
ing the death of Napoleon. 

The bulk of the illustrations have been furnished by 
Mr. A. M. Broadley from his well-known collection, which is 
especially rich in prmts and caricatures. Mr. Broadley has 
also placed at my disposal his manuseripts and his remark- 
able library of works dealing with the St. Helena captivity. 

Dr. J. F. Silk has been most kind m permitting me to 
make use of some of the prints in his large collection. 

I have to thank Mr. Graham Balfour for the excellent 
photographs, which were taken by him on the occasion of 
our visit, in February, 1914. Mr. Balfour has also drawn for 
this book the plan of Bertrand’s house, the-first yet published. 
His criticisms and suggestions, made on the spot, have been 
of the greatest service to me. i 

Dr. Arnold Chaphn has given me the benefit of his pro- 
fessional advice, and he has read the proofs; but he 1s not 
to be regarded as responsible for, or as endorsing, anything 
m this book. Dr Chaplin’s study of the manuscripts m. the 
British Museum and Record Office, and his researches mto 
the careers of the various personages who stood on the 
St Helena stage, have made him an exceptional authority, 
and I am most grateful to him for the generous manner in 
which he has placed his knowledge at my disposal. By 
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ingenious and painstaking enquiries Dr Arnold Chaplin has 
discovered a number of portraits of St Helens celebrities 
He has kindly given me leave to reproduce some of them 
from hus indispensable vade-mecum, “A St Helena Whos 
Who,’ 1914 The portraits of Dr Wilks and Dr Boxter 
were provided by Dr J F Silk, the great nephew of Dr 
Baxter, that of Sir Thomas Reade came from Mr Alleyn 
Reade, of Major Gorrequer from Mr G de Gorrequer 
Gnfith of Captain Ross from his godson Admural F R. 
Boardman, c.p , of Wiliam Balcombe from his grand 
daughter Mrs Emmerton, of Admiral Plampin from his 
nephew Mr Orbell W Oakes of Dr Shortt from his grand 
son Major A. G Shortt of Dr Burton from his grand 
daughter Mrs. Agg of Dr Arnott from his mece Mrs 
Arnott Collington Dr Chapln has also furmshed me with 
the coloured frontispiece to the second volume, from a 
picture in his possession 

Mr G L de St. ML, Watson, the first wnter since Forsyth 
to undertake a sertous exammation of the Lowe manuscripts 
—a laborious task—has helped me in vanous ways I have 
also to thank Major Smyth, 1.v 0 for assistance with regard 
to the 20th Regiment, now the Lancashire Fusihers 

References to the Lowe manuscripts are given under the 
heading B.M. (Bntish Museum) 

The precurzor of ths work, Napoleon in Exile Efba, 
was published on the 81st March, 1914 one hundred years 
after the event with which it commenced the entry of the 
Allies into Paris on the 81st March 1814 These volumes mm 
like manner are published on the Ist March, 1915 the 
centenary of the opening point, the Jandmg of Napoleon 
near Cannes, on the Ist March, 1815 

NORWOOD YOUNG 

let March 1915 
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NAPOLEON 


IN EXILE: ST. HELENA 


CHAPTER I 


THE OUTLAW 


N the Ist March, 1815, just a hundred years ago, 
Napoleon returned from his exle at Elba, and 
placed his foot once more on the soil of France. 
He had brought with him from his island kingdom 

600 men of the Old Guard, 100 Polish Lancers, and 800 
Corsicans ; 1000 soldiers im all, besides his suite of civilians. 
They were encamped on the beach near Cannes With this 
.force Napoleon was making war upon the Government of 
Lows XVIII 
At midnight the march to Paris commenced The route 
Was across the mountams to Grenoble By 8 pm. of the 
Zod March, m twenty hours, thirty-one miles of hilly 
country had been covered A hittle further, at Castellane, 
Cambronne, who marched at the head of a small advance 
guard, demanded from the sub-prefect, in the name of “‘ the 
Emperor,” five thousand rations of bread, meat, and wine, 
with mules and carts. These supplies were, after some 
hesitation, given. The adventurers marched on, reached 
Digue in the afternoon of the 4th, and Cambronne obtamed 
command of the mmportant bridge over the mver Durance 
at Sisteron, at 1 a.m. of the 5th. The force sent from 
I—B 
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Marscilles by Masséna to seize the bridge, arrived two days 
late 

Napoleon arnved at Sisteron before noon on the 8th He 
was well received He rested the mght at Gap The mn 
habitants welcomed him there with enthumasm. The 
people of Dauphiné were with him. It was m Dauphiné that 

\ the Revolution had commenced, and it was ag o support 
against Royalty and Pnvilege, as a Jacobin, that Napoleon 
was now being welcomed. 

On the Gth he rested at Corps, one march from Grenoble 
On the 7th he went forward in a carnage, m the midst of 
his Guard, followed by the Corscans, towards Grenoble 
a crowd of fifteen hundred persons accompanied him, crying 
“Pave TEmpereur!’ Grenoble was the head quarters of 
a military division commanded by General Marchand, who 
had olready been warned of the approach of Napoleon. 
He sent out the 5th Regiment of the line to stop the adven 
turer Napoleon walked straight up to the soldiers at the 
head of his Old Guard. A captam cred out, * There he is 
Fire! but no shot followed. Napoleon stepped forward. 
* Soldiers of the 5th of the lme, he said in a steady, firm 
voice, ““I am your Emperor You recognize me. Then 
advancing a pace or two farther, he opened his overcoat, and 
said, If there is among you a soldier who wants to kill his 
Emperor hereI am. Thuis eppeal, with the busbies of the 
famous Guard in the background, was overpowenng Cries 
of Prwe FEmpereur! rent the ar and the soldiers 
crowded round their old leader This was the only cntical 
moment in the march upon Pans. The plebs had been with 
Napoleon from the first, and now he was assured of the 
army La Bédoyére brought out from the town the 7th 
Regiment, to welcome Napoleon who entered Grenoble in 
the evening without oppomtion. He said afterwards, at 

\ St. Helena, ‘ Before reaching Grenoble I was an adventurer , 
arrived there I was a Pmnce. 

His progress thenceforth was trumphant, escorted at 
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NAPOLEON S RECEPTION BY THE 7TH REGIMENT AT GRENOBLE 


From a print by Jazet, af er Steuben 
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every step by crowds of peasants, and joined by every regi- 
ment that was met. At Lyon, reached on the 10th, he was 
received with acclamation There he was once more the 
Emperor. 

At Lyon the Emperor issued a number of decrees. He 
abolished the old nobility and all feudal titles, disbanded the 
Swiss regiments and the Maison du Roi—the mulitary 
guard of Lows XVIII—and banished all the émigrés who 
had returned to France under the Bourbon rule; he 
abolished the Chamber of Peers, dissolved the Chamber of 
Deputies, and convoked the electoral colleges of the Empire 
at an Extraordmary Assembly to be called the Champ de 
mar These measures, which seemed to presage a return to 
the Revolution, responded to the cries that had met him 
everywhere on the route ; mingled with “ Veve l’Empereur !” 
were ‘dA bas les prétres' A bas les nobles! Mort aux 

~Royalstes' A Véchafaud les Bombons!”* Napoleon was 
returning to France as a Jacobin general, as Robespierre on 
horseback. 

He went on from Lyon, on the 18th, at the head of fourteen 
thousand men. Ney was sent by Louis XVIII to oppose him. 
Ney promised that he would bring back Napoleon im an iron 
cage, but his troops would not obey him, and, as he com- 
plained, he ‘‘ could not stop the ocean with his hands.” 
He was powerless to resist, and went over to the conqueror. 

Lows XVIII left the Tuileries in the night of the 19th-20th 
March. Napoleon entered the rooms he had vacated, in the 
evening of the 20th. When his carriage drove up he was 
received with roars of cheers ; he was carried on the shoulders 
of his enthusiastic friends up the grand staircase 

It was a triumph without parallel in history The danger 
of the enterprise was not as great as might be imagined. 
It was notorious that both the peasants and the soldiers were 
prepared to revolt against the reactionary Government of 
Lows XVIII Napoleon knew that his return would be wel- 

* Houssaye, “1815 Le retour de lle d’Elbe,” p. 268 
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comed by e® large part of the nation. For all that, the 
achievement was of a dazzling nature It raised the prestuge 
of Napoleon to the high clouds, in which only the gods can 
live. It forced upon Europe arelentless war against the power 
of a threatening giant. It made a remote island, outside the 
world of affairs, the only possible final resting place for a 
man whose mere appearance had been enough to create 
a European convulsion. 

On the 20th March, 1818, the day of his tnumphant re- 
turn, the counterblast of the Powers reached hm. On the18th 
March the eight chief Powers issued at Vienna a mamfesto, 
which said “The Powers declare that by breaking the 
convention which had established lum at the island of Elba, 
Napoleon Bonaparte has destroyed the sole legal title to 
which his emstence was attached, that by reappearmg in 
France he has placed himself outside the pale of avil and 
somal relations, and that, as the enemy and disturber of the 
peace of the world he has dehvered himself to public jus- 
tice. Napoleon was declared by all Europe, outside France, 
an outlaw 

Even in France he found his pomtion uncomfortable. He 
had raised expectations of a democratic government which 
he had no uwtention of establishing To make a show of 
meeting public wishes, he issued the Acte additionel, a 
slight amendment, in a popular direction of the Conshtu 
taon of the Empire. It met with universal disapproval, going 
too far for some, and not far enough for others. Napoleon 
found a very different spirit im France from that to which he 
had been accustomed, while he himself was constitutionally 
meapable of being anything but what he had always been— 
a despot. He sad, with contempt, that the Bourbons had 
learned nothing and forgotten nothing To no man did the 
emticism apply with more justice than to himself He laughed 
at Lows XVII for isswng ordimances a3 m the twenty 
second year of his reign, but the Acte additionel was an 
assumption that the Empire also had not been interrupted. 
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Wie expressed one day to Count Molé his fear that the 
Republican party would prevail, spoke of scenes he had 
witnessed in the Revolution, with disgust and emotion, and 
acknowledged that had he foreseen how much compliance 
with the democratic party was necessary, he would never 
have left the island of Elba.!_ Lucien and Fouché urged lim 
to abdicate, but he was not the man to do so, before Waterloo. 

All Inurope was arming against him. On the 25th March, 
Itngland, Austria, Prussia, and Russia entered into a treaty 
of alliance, each party undertaking to keep im the field a 
foree never less than 150,000 men, “ until 1t shall have been 
made absolutely impossible for Bonaparte to excite troubles, 
to renew his attempts to seize the supreme power in France 
and menace the safety of Europe” This treaty was the 
necessary sequel to the European denunciation of Napoleon 
as an outlaw, on the 13th March. It meant that Europe 
would not tolerate any longer the interference of Napoleon 
in public affairs. The exasperation against him of the 
monarchs and their nations was such that there was no hope 
for him. Europe had risen, when prostrate under his foot, 
and had swept him away in 1812-14. The issue of the coming 
__conflict could not be doubtful. Napoleon and France were 
not now, and never had been, strong enough to stand against 
united Europe. 

The Emperor of the French sent letter after letter to his 
wife at Vienna, saying that he expected her in Paris, but no 
answer came. His kinship with kings was repudiated. As 
the lonely man strode up and down the deserted apartments 
of his Palace, feeling insecure and uncomfortable at home, 
and watching the approach of certam defeat from abroad, he 
passed through a terrible experience of moody despair. It 
was observed that he had not the former meisive energy. 
He admitted afterwards that he had lost much of his con- 
fidence. The failures of the past, the hopeless outlook for 
the future, had gone far to crush his spimt. 

1 Lord Holland’s *‘ Foreign Remimscences,” | p. 803 
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The danger from without afforded a respite from the trouble 
at home. France gave him every support in his effort to beat 
bach the nvaders, but the task was too great, Fouché said 
that Napoleon would win a battle, perhaps two battles, and 
then be completely overthrown. He won the battle of Ligny, 
and was overwhelmed at Waterloo 

Returning at once to Pans he found that his services were 
no longer required. He was not wanted either as soldier or 
civilian He could not protect France from invasion, he was 
incapable of giving the French citizens a reasonable amount 
of hberty He was dismissed He was forced, by threats of 
deposition, to abdicate, on the 22nd June, 1815, leaving the 
succession to the Empire to his infant son Napoleon II was 
proclaimed Emperor but in a few days the Alles approached 
Pans, bringing back Lows XVOL 

France had given Napoleon a chance of recovery durnng 
the Hundred Days. He had fatled mn every direction, Hhs 
career was ended, finally and irretnevably Napoleon after 
Waterloo was a spent force. A return from St. Helena, m 
the Elba manner would have come to a speedy conclusion 
in disaster He was no lonyer a man to be feared. It was 
said that if his cocked hat had been washed up on the shore, 
all Europe would have flown to arms ‘The Napoleonic sym 
bol stall appealed to the rmagination , the cocked hat might 
still be reverenced—but not the head which 1t had contamed. 
The reputation of Napoleon, the glamour of his marvellous 

career was now greater than ever the power of the man 
was broken, even in France, beyond repair 


CHAPTER II 


LIGHT 


HEN, before the advancing Prussians, the 
Provisional Government in Paris asked for an 
armistice, Blucher replied that he would con- 
sider 1t 1f Napoleon were delivered over to 

him, dead or alive. Wellington remonstrated. He wrote 
to Sir Charles Stuart, on the 28th June, 1815: ‘“ The 
Parisians think the Jacobins will give him over to me, 
beheving that I will save his life. Blucher writes to kill him : 
but I have told him that I shall remonstrate, and shall 
insist on his being disposed of by common accord. I have 
likewise said that, as a private friend, I advised him to have 
nothing to do with so foul a transaction—that he and I had 
acted too distinguished parts in these transactions to become 
executioners—and that I was determined thatif the Sovereigns 
wished to put him to death, they should appoint an execu- 
tioner, who should not be me.’’! 

Gneisenau expressed the Prussian feeling when he declared 
that the Duke’s pretence of humanity was a cloak for his 
desire to keep alive the man whose career had extended 
_ the power of England. The English soldier’s intercession 
“on behalf of his defeated enemy earned for him, and his 
nation, the charge of treachery to Europe. 

Napoleon was under no ulusion as to the dangers which 
surrounded him on the Continent of Europe. On the evening 
of the 21st June, the day of his return from Waterloo, when 
he had not yet abdicated, he was dining with Hortense at the 
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The danger from without afforded a respite from the trouble 
at home. France gave him every support in his effort to beat 
back the invaders, but the task was too great. Fouché said 
that Napoleon would win a battle, perhaps two battles and 
then be completely overthrown. He won the battle of Ligny, 
and was overwhelmed at Waterloo 

Returning at once to Pans ho found that his services were 
no longer required. He was not wanted either as soldier or 
avihon. He could not protect France from mvasion, he was 
meapable of giving the French citizens o reasonable amount 
of hberty He was dismissed. He was forced, by threats of 
deposition to abdicate, on the 22nd June, 1815, leaving the 
succession to the Empire to his infant son Napoleon I was 
proclaimed Emperor, but in a few days the Allies approached 
Pans, bringing back Lous XVIIT 

France had given Napoleon a chance of recovery dunng 
the Hundred Days He had failed in every direction. His 
career was ended finally and irretmevably Napoleon after 
Waterloo was a spent force. A return from St. Helena, in 
the Elba manner would have come to a speedy conchision 
in disaster Me was no longer a man to be feared It was 
said that if his coched hat had been washed up on the shore, 
all Europe would have flown to arms, The Napoleonic sym 
bol stall appealed to the imagmation the cocked hat might 
still be reverenced—but not the head which it had contamed. 
The reputation of Napoleon, the glamour of his marvellous 
career was now greater than ever the power of the man 
was broken, even 10 France, beyond repair 
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ex-IKing of Corsica, and Horace Walpole. Theodore had 
taken refuge in England, but. had been imprisoned for debt, 
and Walpole had raised a subscription for him. Napolcon 
makes Theodore exclam: ‘“ Unjust men! I tried to con- 
tribute to the happiness of a nation. I suceceded for a time, 
and you admired me. Fortune has changed. I am in a 
dungeon, and you despise me.” To this Walpole replies : 
“You suffer and are unhappy. These are two reasons for 
claiming the sympathy of an Enghshman. Fmerge then 
from your prison and accept a pension of £3000 a year.” 

In 1789, a year Jater, Napoleon was writing a story about 
an Englishman wrecked on the island of Gorgona, whom he 
deseribed as ‘one of those virluous Englishmen who still 
protect our fugitive citizens.”’ The belief that he would be 
received well in Iengland—though he was an enemy, while 
Paoli and Theodore had been allies—was thus derived from 
feelngs which had been among the dominant passions of 
his youth. 

As a fallen man m 1814, and agam in 1815, he feared 
assassination, wherever he might be—except among the 
Enghsh. After the abdication at Fontainebleau in 1814 he 
endeavoured to obtain through Lord Castlereagh, ‘‘ an 
asylum” in Iingland, where he would have “ security,” that 
is to say, a refuge from assassination. He insisted on being 
taken from France to Elba on an English slip, the Un- 
daunted, and remarked when he got on board that he then 
for the first time felt safe. At Elba he continued to speak 
of taking refuge in England, discussing the point on various 
occasions with Campbell, the British Commissioner, with 
Koller, the Russian, and with his own followers.2. When he 
was landing at Elba, he desired that boats with marines 
from the Undaunted should keep close to his barge; on shore 
he asked for a guard, in his own Kingdom, of fifty Bntish 


+ In our own day the Czar Alexander II used to declare that he never 
~~ felt quite secure from danger — ons British man-of-war 


* See ‘Napoleon in Exile at Elba,” pp 48, 49, 60, 79, 84, 107, 196, 141, 
262, 287 
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Elysée His stepdaughter urged him to wnte to the Emperor 
Francis, or to the Czar “Never, he replied, with emphasis, 
“ Never will I wnte to my father m law I have too much to 
complain of in his having kept away from me my wife and 
my son, Itistoocruel Alexander 1s like other men, if I 
am brought to a pass of that kind I should prefer to address 
myself to o people, to England. 1 He appeared, subse- 
quently to have abandoned the project, at the instance of 
Hortense, Bassano, Flahaut and others who spoke of its 
dangers, and he then talked of going to the United States, 
but the plan of throwing himself on Bntish clemency had 
been far too long 1n his mind to be dropped because Hortense 
wept, and others had misgivings 
Napoleon had from early childhood been reared mm an 
atmosphere of hatred of France and Genoa, and admiration 
of England. Genoa sold Corsica to France in 1764 and the 
new owner after a strenuous resistance on the part of the 
great Corsican patnot, Pasquale Pooh conquered the little 
island in 1768 Paoli retared to England where he obtamed 
from the British Government a pension of £2000 a year 
« Napoleon was born mn 1769 at a tame when Corsican patniots 
were looking to England for protection against their French 
oppressors England was like Cormea, an island detached 
from the nations of the Continent, and France was her 
hereditary enemy Napoleon s short stature, and his achvity 
seemed to fit him for oa life at sea. He was destined for a 
naval career and his boyish thoughts turned often to the 
nation whose navy was the pattern for all imitators His 
~ foster brother, Ignamo Tari with whom he spent mych of 
his trme on the beach at Ajaccio with an occasional outing 
ina boat, jomed the Enghsh Navy and fought agamst France. 
Admiration of England, and especially of the English Navy 
was bred in Napoleon from his earliest years, and reamed 
with him throughout his great career At the age of eighteen 
he wrote out an mmagmary correspondence between Theodore, 
1 Houssaye, ' 1815” p, 48, 
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ex-King of Corsica, and Horace Walpole. Theodore had 
taken refuge in England, but had been imprisoned for debt, 
and Walpole had raised a subscription for him. Napoleon 
makes Theodore exclaim: “ Unjust men! I tried to con- 
tribute to the happmess of a nation. I succeeded for a time, 
and you admired me. Fortune has changed. I am in a 
dungeon, and you despise me.”” To this Walpole replies: 
“You suffer and are unhappy. These are two reasons for 
claming the sympathy of an Englishman. Emerge then 
from your prison and accept a pension of £3000 a year.”’ 

In 1789, a year later, Napoleon was writing a story about 
an Englishman wrecked on the island of Gorgona, whom he 
described as “one of those virtuous Enghshmen who still 
protect our fugitive citizens.” The belief that he would be 
received well in England—though he was an enemy, while 
Paoh and Theodore had been allies—was thus derived from 
feelings which had been among the dominant passions of 
his youth. 

As a fallen man in 1814, and agam in 1815, he feared 
assassination, wherever he might be—except among the 
English. After the abdication at Fontaimebleau m 1814 he 
endeavoured to obtain through Lord Castlereagh, “ an 
asylum ”’ in England, where he would have “ security,” that 
1s to say, a refuge from assassination. He insisted on being 
taken from France to Elba on an Enghsh ship, the Un- 
daunted, and remarked when' he got on board that he then 
for the first tume felt safe.) At Elba he contmued to speak 
of taking refuge in England, discussing the pot on various 
occasions with Campbell, the British Commissioner, with 
Koller, the Russian, and with his own followers.2- When he 
was landing at Elba, he desired that boats with marines 
from the Undaunted should keep close to his barge ; on shore 
he asked for a guard, in his own Kingdom, of fifty Bntish 


* In our own day the Czar Alexander II used to declare that he never 
~~ felt quite secure from danger except on a British man-of-war 
sia a “Napoleon in Exile at Elba,” pp 48, 49, 60, 79, 84, 107, 136, 141, 
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INTRODUCTION 


THE Land Tenures of Lower Bengal formed the sub- 
ject of the Tagore Law Lectures for the year 1874-75 
The present course of lectures on the Land Law of 
Bengal will cover much the same ground, and I have the 
advantage of having the learned lectures on Land 
Tenures to help and guide me _ But the subject 1s one 
of great importance, and high authorities have said that it 
is incapable of satisfactory treatment Besides, oriental 
scholars, both in India and Europe, have, since the 
year 1875, succeeded in discovering by their indefa- 
tigable labours many of the juridical ideas about rights 
in land that prevailed in ancient India The texts of our 
sages and the various commentaries thereon have, almost 
all of them, been now published and translated into 
English The large mass of information collected by the 
Rent Commission resulted in the enactment of the Bengal 
Tenancy Act of 1885, which has materially altered the 
law of Landlord and Tenant in many of the districts 
in the Lower Provinces of Bengal Add to all this, the 
judge-made laws and the expositions of codified and 
customary laws that we find in the twenty-one volumes 
of the Indian Law Reports published since the learned 
lectures on Land Tenures were delivered 
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INTRODUCTION 


Following the usual practice I must begin these lec 
tures by saying a few words about the ancient notion in 
India as to the origin of property in land—a notion which 
1s 10t quite archaic, as it is still prevalent amongst the 
people wherever Mahomedan or Bnitish influence bas not 
been much felt A field” says Manu,! ‘1s his who 
clears it of jungle games his who has first prerced it ' 
The later Roman junsts held the same opimon ag 
regards the omgin of property in land Modern jurists 
have by the adoption of the historical method of investi 
gation come to the conclusion that this notion about 
proprietary mgbtin land 1g without foundation But 
the sustration given in the Digest* 13 curiously the 
same as that givenin Manu ‘ Wild beasts birds fish 
and all animals which live esther in the sea the air or 
on the earth so soon as they are taken by any one im 
mediately become by the law of nations the property of 
the captor for natural reason gives to the first occupant 
that avhich had no previous owner ”* 

The great Prophet of Arabia said = ‘Whoever culty 
vates waste lands does thereby acquire property in them 
The Mahomedan jarists differ in their interpretations of 
this text of the Koran According to Abu Hanetfa the 
mere cultivation of waste land 1s not enough to create a 
real nght in the cultivntor the permission of the chief 
18 necessary for the acquisition of proprittary right But 
his disciples Abu Yusoof and Mabammed bofh of twhont 
were judges under the celebrated Caliph Harun-al Rashid 
thildtain that no permismon of the chief is necessary to 
make the cultlvatdr the proprietor They say that waste 
Idids dre ‘asott of common goods and become the 
property of the cultivator in virtue of His being the first 
possessor, in the sdmt manner as {n the chse of seizing 


\ sargetaes Sorcery weeedtaee —stann Chap (Ny 44 
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ORIGIN OF PROPERIY IN LAND 


game or gathering fire wood’! It may be sard that the 
Mahomedan Jurists who were familiar with the writings 
of the Roman Juris-consults, the Digest and the 
Pandects, borrowed this notion of proprietary right in 
land from the Eastern Empire and accepted the theory 
“without much consideration The words of the Prophet, 
however, are significant, as we have no reason to believe 
that he himself had access to the theoretical doctrines 
that prevailed in later days in the Eastern Empire 

Blackstone’s theory 1s well-known and does not re- 
quire repetition [tis only an amplification of what the 
ancient lawyers accepted as the origin of the idea of 
proprietary right 

Sir Henry Maine, in his well known work on Ancient 
Law, has discussed at length this theory of the origin 
of proprietary right, and he comes to the conclusion 
that though “this theory, in one form or another, 1s 
acquiesced in by the great majority of speculative jurists, 
the application of the principle of occupancy to land 
dates from the period when the jus gentium was be- 
coming the code of nature, and that it 1s the result of 
a generalization effected by the Juris-consults of the 
golden age’’? 

The great German jurist, Von Savigny, has dwelt at 
length upon the Roman theories about possession and 
prehension and the rights acquired thereunder, and 
it is stated that he was of opinion that property arose 
from ‘‘ adverse possession ripened by prescription” But 
it does not appear that he agreed in the view of the 
Roman lawyers 

It 1s unnecessary to enter here into the debatable 
ground as to the origin of property in land, and, 
for myself, I would feel extremely diffident in express- 
ing any opinion on a point on which great authorities 


* Hamulton’s Hedaya-Book XLV 3 
3 Maine’s Ancient Law, Chap VIII, pp 246—247 
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have not agreed Its enough for me to say that the 
Junstical conceptions of the Indian sages, who lived 
and thought at a time when Rome was in tts rafancy 
were identical with the notions accepted in other coun 
tnesinfatertimes This notion about the ongin of pro- 
prietary nght in Jand was firmly established in India 
The great Indian poet Bharavi says — 
wr wa eat ofan — 
were cery wea re 8 

“To whom do wild animals belong? They are his who 
first pierces them ’ It should be remembered that the 
Indian sages ard lawgivers seldom made any distinction 
between movable and immovable property Our Aryan 
fathers whether the theory of migration from Central 
Asia 1a believed or not had in Aryyavarta a vast quantity 
of land uncultivated and not unlikely covered with virgin 
forest. They were fond ofagnculture andcalled themselves 
tillers (rz to trl), 1n contradistinction to the barbanans 
whabiting the forests and hill tracts around, who lived 
updn the precarious fruits of hunting and the still more 
precarious natural products of the earth Premium was ne 
cessarily givento agriculture and he who took posseseton 
of land cleared it and tilled it, was the person entitled to 
hold it on unmolested 

But notions about proprietary mght could hardly find 
place amongst people in the earlier stages of avila 
tion They are due to juridical refinement The great 
Indian sages did not turn their attention to the theory 
they took a practical view of propnetary mght, Earth 
according to them was common property just as air or 
water —a might to portions of it accrued from occupancy 
The nght was vot to the soi) but to the usufruct They 
made no distinction in principle between res nu/iius and 
ves communes Jaimints aphorism which according to 
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European authorities, was composed many centuries 
before Christ, 1s —“ Earth cannot be given away as it 1s 
common to all”? Savyara discussing the question of 
the right of the king to give away his kingdom in the 
sacrifice (Yajna) known as Viswayit, and commenting on 
the aphorism says—‘ Earth 1s the common property of 
all human beings, though there may be occupiers of par- 
ticular portions of it, none can be the owner of the 
whole earth’ Sayana also commenting on this aphorism 
says —‘ The soil is the common property of all and they 
through their own efforts enjoy the fruits thereof There- 
fore it follows that though pieces of land belonging 
to particular individuals may be given away, the 
earth cannot be given away (even by the king)’ 
To Roman Jurists “things capable, by appropria- 
tion, of becoming the objects of private property, but 
originally belonging to none, would be ves. xudlzus, 
and what belonged to no one would become the pro- 
perty of the first one that takes possession of 1t”4 The 
Indian idea would seem to indicate that land was com 


munal property Sir Henry Maine and jurists of his 


school are also of opinion that in India land was 
considered to be communal property es communes, 


according to Roman Law, included property belonging 
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exclusively to the public tn which no private right could 
be created, asthe seashore or the mght of fishing in 
the sea. On the other hand occupation might create 
night in communal property and by continual occupation 
even Badererowis nights might be acquired by the 
occupier ? 

Amongst the non Aryan races in India, who are 
thought to be the abonginal inhabitants the idea stull 
clings that kings are only entitled torent —land whether 
cultivated or yvaste belongs to the people The 
Mundas of Chotanagpur who claim asa nation to be 
the first occupters of the soi! are so strong in their 
opinion that they have contested im courts of law the 
ngbt of the Rajas (the Nag family) to let out on lease 
the forests which afford timber The Mundas think 
that they have exclusive mght to the timber which grows 
m the primeval forests of the hill tracts and the king 
or zemindar is only entitled to levy tax 

From the tenor of deeds of undoubted antiquity, 
af sales and alienations of estates to be found in the 
Mackenzie Collections and from the traces of indivi 
dual propmetary right discovered in Canara Tanjore 
and other parts of the country in which the Mussulman 
Government was never or only partially establish 
ed there is every reason to conclude that this nght of 
the subject to the ownership of land was universally 
in land seems to have been recognised asa sacred 
tight which even the hand of despotism would rarely 
violate 

The mght according to Hindu law of the first person 
who makes beneficial use of the soil, was recog 
pised by some of the Judges of the Calcutta High Court in 
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1e well-known case of Thakurant Dasiv Bisweswar 
Afukherjte* and by the Madras High Court 1n two cases 
from Malabar *® Sir Charles Jurner, the then Chief 
Justice of Madras _said—' According to what may be 


termed the Hindu common law, a right to the posses- 
gion of land 1s acquired by the_first person who makes 
a beneficial use of thesoil The crownis entitled to 
assess the occupier with revenue, and if a person who 
has occupied land omits to use it and the claim of 
the crown to revenue 1s consequently affected, the 
sovereign is entitled to take measures for the protec- 
tion of the revenue Whether the practice which has 
btained in certain districts of requiring a person, who 
ieaies to caliivate wasle land tp apply D the local 


revenue Officer for permission to do so, has abrogated_in 
hose districts the Hindu law, or whether it may be 


justified by the establishment in those districts before 
British Rule of the analogous doctrine of the Maho- 
medan law, we consider it unnecessary to determine 
in this suit, for we have found that the land appertains 
to the district of Malabar, and we agree with the judge 
that there is no presumption in that district and in those 


tracts administered as a part of it that forest lahds” 


are the property of the crown ”’ 

What, then, was the right which the king or chief had 
in the land in his kingdom? The Hindu Sages said, and 
said repeatedly, that the sovereign was ot the pro- 
prietor of the soil He was entitled to a share of the 
usufruct of the lands in the occupation of his subjects, 
not because he was the owner, but because a share 
was payable to him as the price for the _protec- 
tion afforded to life, liberty and property. The re- 
cords of Hindu thought from the earliest times point 
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to one conclusion In the tenth Mandal of the Rig Veda 
occurs the passage—‘May Indra ordam that your 
subjects pay only to you tax (Valt)”! Narada 
apparently commenting on this text defines va/im hus 
Smniti— Both the other customary receipts of a King 
and what 18 called the sixth of the produce of the soil 
form the royal revenue the reward (of a king) for the pro- 
tection of his subjects ’* Enropean scholars have agreed 
in asserting that the Rig Veda 1s the earliest record 
we have of human thought, habits, manners and cus 
toms especially of the Eastern Aryans They say 
that the sacred hymns were composed at atime when 
our Aryan fathers were just leaving a nomadic life and 
were taking to agriculture as the principal means of 
subsistence. I donot ask you to accept the theory 
that these hymns were composed about fourteen hun 
dred years before the birth of Chnst. To me as to 
many of you theso hymns are of divine onmgin, but 
accepting as true the conclusions of the European 
scholars the text and the gloss of Narada show 
that even at this earliest stage of civilization when 
the king was really the domimus he had no mght 
tothe soil—he was paid only for the protection he 
afforded 

The later sages are unanimous in this theory of the 
king’s mght, I give you only the references without 
comment The texts of Manu are well known ® Yajna 
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valkya repeats the same idea in verses 335 and 337 1 
Apastamba® also enunciates the same doctrine of the 
king’s right Vasishtha, speaking of the king’s right, 
agrees in the opinion of the other sages® The Vishnu 
Smriti, which 1s said to be an ancient Dharmasutra, 
speaking of the king’s duties, says —‘‘ He must take 
from lus subjects as tax a siath part of every ear of 
the paddy ”’1—“ A siath part of flesh, honey, clarified 
butter, herbs, perfumes, flowers, roots, fruits, liquids 
and condiments, wood, leaves (of the palmyra’tree and 
others), skins, earthen pots, stone vessels and anything 
made of split bamboo ’’® 

I ought to have mentioned earler the name of 
Baudbayana, as his language would show that his Dhar- 
masutra was of amore ancient date He says —‘Let 
the king protect his subjects, receiving a sixth part ”° 

It 1s needless to quote any further texts on the sub- 
ject It 1s enough to say that even Parasara, who 1s 
said to be the latest of the Sutra writers, agrees in 
saying —“ He (the king) receives taxes, and therefore 
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he should protect hia subyecta from thieves and others ’ 
I would only add that the authorities are not unanimous 
ag to the king’s share of the grain The opinion of 
most of the text wnters is that it is the sixth but you 
will find when you go through all of them that some 
times an eighth, tenth and even a twelfth 13 considered as 
proper Gautama saya — Cultivators must pay to the 
king a tax amounting to one tenth, one-eighth or one 
sixth of the produce ’* 

Let us now see what later Indian authonties have 
said on ths important subject | would once more 
draw your attention to the Mimansa Aphorism of Jaimint 
which I have already quoted and Savaras and Sayana’s 
commentanes thereon Savara discussing the question 
of the king’s mght in the passage to whch { have 
already referred you says — He (the king) cannot make 
a gift of hig kingdom as it is not bis ag he 18 en 
titled only to a share of the produce by reason of his 
affording protection to his subjects * and Sayana adds, 
—‘A king a soveresgnty les only im his punishing the 
wicked and protecting the good ‘ 1 need hardly 
say that Sayana known better and far more widely 
for his commentanes of the Vedas 1s said to have 
lwed about the fourteenth century of the Chnstian 
era. The word Bhumipats: or Bhupatr means the 
protector of the earth This was such a well recog 
nised idea that you will find that in many Sanskrit books 
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the word ‘king’ is used as synonymous with the cxpres- 
sion, “the appropriator of a sixth of the produce”? 
Even so late asthe fifteenth century of the Christian 
era, when the Mahomedan Government was firmly 
established in Bengal and Mahomedan ideas about the 
relationship between the king and the subject, as con 
tained in their books on law, were well known and well 
recognised, Srikrishna Tarkalankar in his commentary 
on the Dayabhaga of Jimuta Vahana says,—“By conquest 
and other means a king acquiring a kingdom has no other 
rights over his subjects than that of collecting taxes ’’* 
But you should remember that the Mahomedan conquest 
of Indiawas never complete Enr:ther from necessity or 
idleness, the conquerors did not disturb the existing state 
of things they found in the country. They did not 
materially interfere with the fiscal system based on the 
old Brahminical ideas—a system which had pre- 
vailed for thousands of years before they planted the 
crescent on the Indian soil Abu Haneefa and Abu Yusoof 
and their other great Jurists, who thought and wrote 
under the early Caliphs, made little impression, at 
all events, no permanent impression, on the Indian 
fiscal system The crescent was floating in the air 
triumphantly marking the conquest by the followers of 
the Prophet, but they introduced no changes in the 
conquered country except such as necessarily followed 
a Government headed by men professing a religioti 
almost diametrically opposed to the Brahminical creed. 
The Aryans were essentially agriculturists and cul- 
tivators and, as we have seen, they took pride in the art 
in which they excelled the aboriginal races around 
them It was not then a disgrace, a cause of shame, 
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as unfortunately it now seems to be, to hold the plough 
and “ break the stubborn glebe In those early days 
there must have been many a Cincinnatus in Aryyavarta 
But this state of things could not last long Either from 
necessity, or from indolence, or from an abundance of 


udra labourers, subletting soon became common 
In Qhakurant Dasiv Bismeswar Aukherzee, ? Justice 

mpbell, afterwards Sir George Campbell and Lieuten 
nt Governor of Bengal, 1s reported to have expressed 
same opinion ‘The primitive state of Society, which 

ve the first occupier aright to continue in occupa 
jon and no more could not possibly last long Com 
pleations must necessarily arise and did asa matter af 
fact anse, and Hindu sages had to grapple with the 
relations which the more developed state of things 
tequired them to deal with = Narada and Parasara had 
copiously to deal with questions on the relationship 
of landlord and tenant. | propose to deal later on with 
the rights of cultvators and the share of the produce 
which they had to give to the owner of the land 

Intermediate tenures also were apparently unknown 
in earlter days The text booke deal only with the right 
of the owners of land and cultivators. Intermediate” 
tenures must have come into existence in a more de 
veloped stage of society Even the Mahomedan Govern 
ment and the Bntish Government, in its earher days, as 
will be seen lateron were unwilling to recognise as 
valid the creation of intermediate tenures 
Cultivation of land was in those early days strongly 

insisted upon and penalties were prescribed for non 
cultivation by raiyats This wasa matter of necessity 
in those days when population was small and the 
extent of uncultivated area very large Vyasa says 
— Ifa man after taking a field with the object of cults 
vating it fails to do so either himself or through the 
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agency of others, he should be made to pay to the owner 
a proportionate share of the corn which the field could 
have yielded if it were cultivated and, in addition, a fine 
tothe king”? Narada also has laid down that ‘when a field 
is abandoned by its owner and the same 1s cultivated by 
another without opposition, the cultivator is entitled to 
the whole of the produce and the owner would not get 
back the land without paying the cost of the clearance 
and cultivation’? So Yaynavalkya says —“When a man 
does not cultivate, either himself or by means of others, 
he should be made to pay to the owner of the field the 
amount of grain which the field would have yielded if it 
had been duly sown with crops 3 

I cannot leave this part of the subject without noti- 
cing the so-called Village Communities They have been 
said to be ‘little commonwealths, independent, self- 
acting, organized social groups”? Sir Henry Maine, in 
his well-known work on “Village Communities in the East 
and the West,” has given them such an importance in the 
history of the growth of ideas about legal rights in land, 
that no essay on Land Law would be complete without 
something being saidon them The part supposed to have 
been played by them in the formation and development 
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of society and ideas as to propnetary right to land 1s a 
matter of very great importance and I would refer you 
to that admirable book for a fuller study of the nature of 
Village Communities and their stitus as political units 
Each of these communities or guslds, if I may use that 
word was governed by a council of Elders who were 
called mandals pradhans or yeyt raiyats Each had its 
accountant or patwar: watchmen or chowkidars a family 
of pnests a family of astrologers a smith a barber a 
potter and a washerman In the larger of these com 
munities families of pbysicians minstrels and musicians 
were also tobe found Thus each community could 
supply to its members the ordinary demands of life in 
dependent of the rest of the world The headman, 
assisted by arbitrators or the council! of elders adminis 
/ tered criminal justice on petty offenders and decided 
questions about civil rights amongst the members of the 
community The sentences and decrees of these village 
tnbunals were enforced as mandates of constituted 
courts of justice the force of public opinion and the fear 
of being cast out of the community having been sufficient 
motives for obedience They had also duties which 
municipal commissioners of the present day have Each 
community had a public temple dedicated to Stra 
Dharma or Kalt and the meetings of the Council of 
Elders used to take place in the temple or somewhere 
near it But itis a matter of surprise that our Diarma 
Sastras—texts and commentanes—mahke no reference to 
these communities These works the records of early 
hfe and thought afford us little assistance in tracing 
the history of the rise and growth of these interesting 
groups 
In Bengal proper village communities existed and do 
still exist in a dismembered condition but im the North 
western Provinces they are to be found even now in a 
complete form It 18 difficult however to say what the 
importance of these communities was in relation to mghts 
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injand The fact that they were political units, that 
the headman or counci) of elders was occasionally res- 
ponsible to the Raja or the King for the &zzg's share of 
the produce of the village, would not make the land the 
common property of the villagers asa body There 1s, 
as far as | have been able to gather, no reason to believe 
that there was any communal idea or idea of common or 


joint ownership of land current among the members 


of any Village Community The different families 
that occupied or cultivated the lands of the village 


were not the descendants of the same parents and 
there was no necessary kinship amongst them, as has 
sometimes been erroneously supposed These families 
frequently belonged to different gofras and to different 
castes, and if the members called each other cousins, 
it was not on account of any relationship by blood or 
marriage Nearness of residence and famiharity arising 
therefrom created a semblance of propinquity , and a 
stranger, a European, may be led to think from a cur- 
sory glance at the outer surface that the members of the 
community were connected by blood or marriage, genera- 
tions back But deeper insight would at once show that 
there was no reason to believe that there was any other 
connection amongst the members than the social tie, 
which must necessarily exist amongst a number of men 
living close to each other Of course one community 
had lands and land marks distinct from those of another, 
but each family had rights in the land in its occupation 
well recognised and distinct from that of another 
In the settlement of land revenue in_ Bengal 
there was not a single settlement with a_ village 
community The number of permanently settled 
estates in Bengal and Behar at the end of the official 
year 1892-93, was 1,34,789 Not one of these was a 
| settlement with a village community as such, not even 
a settlement with a village headman as representing a 
village corporation 


15 


16 


Each family 
was proprio. 
tor 


Each wi 
had defin 
boundaries, 


INTRODUCTION 


The truth seems to be that whatever the social and 
political significance of these village communities was, 
whatever the part they played in the progress of civiliza 
tion they had not much to do with legal mghts or the 
conceptions about legal nghts of the owners or occu 
piers of lands, of individual members or families Each 
of these families had its own piece or pieces of land for 
homestead and cultivation and the family was the owner 
thereof The common grazing ground and the com 
'mon water course, the village temple and the village 
gods were communal property in which the famihes 
were interested 1n common but beyond that there seems 
to have been noumity of proprietorship Each family 
cultivated its own land, as it had done for years, nay 
for centunes, and under certain circumstances the in 
terest which they had in land was transferable The 
family could sublet land or get it cultivated by hired 
labourers There were restrictions no doubt but those 
imposed were not of a character that would indicate 
any detraction from proprietary mght. The restrictions 
were for the convenience of the neighbouring holders of 
land or other members of the community They were 
in the nature of the mght of pre-emption 

Each village, however had, as I have already stated, 
defined imsts or landmarks Yaynavalkya speaking of 
boundary disputes says that they are to be decided by 
old men chiefs and others‘ The venerable com 
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mentator Vijynaneswara adds that these disputes might 
refer to provinces, villages, fields and homesteads, indi- 
cating thereby that each village had its boundary line 
and each family its fields Narada? has an entire chapter 
on boundary disputes, but he deals more largely with 
disputes amongst the members themselves of the same 
village Vrihaspati similarly devotes a chapter of his 
Sutras to this subject, and he begins by saying—“ Hear 
the laws concerning boundaries of villages, fields, houses 
and so forth” I would not tire your patience with quota- 
tions of well known texts from the Manava Dharma- 
sastra Sir Henry Maine when speaking of Village 
Communities 1n the East seems to suppose that these 
peculiar groups were referred to by Manu, “though,” 
he says, “the English found little to guide them to their 
great importance in the Brahmanical codified laws of 
the Hindus which they first examined” But beyond 
certain statements as to boundary-marks and the proce- 
dure as to determining them and certain other matters to 
which I shall presently draw your attention, I have not 
/been able to find anything in the Smriti to lead me 
to believe that the great sage had the idea of the pro- 
perty of Village Communities being, 1n any way, com- 
munal 
Each village had its grazing ground for the cattle 
of all its residents and cultivators It was common 
property and none had the right to appropriate any 
part of 1t for purposes of cultivation Manu? has laid 
down that grazing grounds are the common property of 
the village, and the people encroaching upon them are 
liable to punishment Yajnavalkya also lays down 
substantially the same rule, and the author of the 
Mitakshara, commenting on the passage, sdys—" A por- 


'Chap XI 
*>Chap XIX, p 351 
> Manu, Ch VIII 

Cc 


17 


Grazing 
ground was 
common 


property 


18 


Agricaltaral 
lands not 
common 


property 


alsition 
pe right by 
adverse 


possession 


INTRODUCTION 


thon of Jand should be Seft uncultivated for the grazing 
of cows "2 
These and similar customary rights which Village 
Communities had could hardly be construed as shewing 
that at any stage of the history of these Communities 
“the entire land occupied or cultivated by the villagers 
was considered to be common property Teutonic or 
Scandinavian Village Communities no doubt, resembled 
10 many respects similar institutions in India, but there 
were marked differences as regards the nghts of indivi 
dual members As { have already said, these latter were 
at least at their later stages merely unions for political 
purposes—protection from outside enemy and peaceful 
domestic goverament As to Bengal proper, Sir Henry 
Maine says that from causes not yet fully determined 
the village system has fallen into great decay For all 
practical purposes therefore a detailed consideration 
of the history and rights of the Village Communities 
13 unnecessary in these fectures 
Possession has always played an important part 
in all systems of jurisprudence in the acquisition of 
ngbtin land and the first tiller might lose his right 
by adverse possession by another It 1s quite clear 
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that during the period when the sutras were composed 
by the venerable sages with whose names you are 
familiar, right by possession and effect of adverse 
possession as creating prescriptive right were well 
understood and recognised The Vishnu Smriti lays 
down —‘If possession has been held of an estate by 
three (successive) generations in due course, the 
fourth in descent shall keep it as his property, even 
without a written title”? Vrihaspati: has an entire 
chapter on title by possession He says—‘ When pos- 
session undisturbed (by others) has been held by three 
generations (1n succession), 1t is not necessary to pro- 
duce a title, possession 1s decisive in that case”? The 
next three slokas repeat the same idea, and in the 
thirty-first and thirty-second slokas uninterrupted 
and longstanding possession 1s considered to be neces- 
sary to create title by possession, and the sage adds— 
“ A witness prevails over inference, a writing prevails 
over witness , undisturbed possession which has passed 
through three lives prevails over both”® In another 
sloka the sage seems to imply that a period of thirty 
years 1s time enough ‘He whose possession has been 
continuous from the time of occupation, and has never 
been interrupted for a period of thirty years, can not be 
deprived of such property”* I can not here resist 
the temptation of quoting, though it 1s out of place, 
another verse from the same stra in which the 
doctrine of estoppel by conduct 1s recognised as creating 
title “He who does not raise a protest when a 
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stranger is giving away his landed property in his sight 
can not again recover the same, even though he be 
possessed of awnitten title to it’? Narada also refers 
to possession for three generations;? other authors of 
the Sutras have reduced the period to twenty years 
“Tf a man knowingly and without complaint allows 
another, who is in no way related to lum, to be 
in possession of his land for twenty years and of 
movable property for ten years, his mght to the same 
becomes extinguished 7* Vyasa, whose authority in 
these matters 18 very high 1s also of opinion—" If 
the land of one 1s possessed by another for twenty 
years, his mght to sue for possession ceases,”* Mitra 
Misra in his Viramitrodaya, a work of great authority 
in the Benares school, giving his own gloss on these 
texts comes to the conclusion—‘Ifa person whose 
land or movable property fs enjoyed by another for 
more than twenty or ten years respectively, if he is 
not an idiot or a minor his mght to sue for the recovery 
of the same becomes barred and the possessor acquires 
a title ’§ 

Other sages, notably Katyayana, are of opinion that 
asmartha kala (time immemonal) creates title Raghu 
nandana who was a contemporary and fellow student 
of Chaitanya and who lived in the fifteenth century 
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after Christ in Nuddea has attempted to reconcile the 
apparently conflicting texts, and has held that according 
to all authorities, “ before the lapse of twenty years the 
possessor’s right accrues only to the things produced by 
his own labour and after that period his right 1s 
perfected ’’ * 

We thus see that though originally the first occupier 
of land was considered as the true owner and entitled 
to the usufruct, he or his heirs could lose the rmght 
on account of adverse possession by another, that 1s to 
say, limitation in the language of Indian lav? The 
period of adverse possession as creating right or barring 
remedy was originally considered to be time immemo- 
rial or three generations Jt was reduced to thirty 
years, and later on, the most approved authorities con 
sidered twenty years as the legitimate time to perfect 
possession into prescriptive title The law of England 
as to acquisition of right by prescription passed 
through similar stages, until the period was reduced to 
twenty years, and quite recently to twelve years 

The right to enjoy the usufruct by the first occupier 
or his legal heirs became 1n course of time alienable _ It 
would seem that originally it was only heritable but not 
alienable, Viynaneswara, in his well known commentary 
on the text of Yajynavalkya, expounded what was 
apparently in his days the idea as to non-alienability of 
land when it was occupied by the members of a joint 
family and was ancestral But the rival idea as to alien- 
ability was making its way, and Vijnaneswara himself 
admitted that right as exercisable under certain circums- 
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tances Jimutayahana, however entirely discarded the 
theory of non alrenability and according to hm every 
owner of land ifa male had the full mght to transfer 
the same either by gift or sale The sutras—the pnme 
source of Hindu law and the best means we have 
of knowing orginal Indtan ideas on any subject— 
were slow to recognise the mght ‘ou will find in 
them texts im which the sages held that land once ac 
quired was property which was for the benefit of all 
generations to come 

Such or nearly such were the principal jurtdical 
theones prevatlng im India as regards ownership of 
land In came the dfahomedan conquerors about the 
beginning of the thirteenth century They had their 
own system of junsprudence which differed in many 
respects from what they found to be tn existence 
in India But their doctrines of fiscal system were of 
recent date Abu Haneefa and his two disciples Abu 
Yusoof and Mahammad had done much to consolidate 
and give a turn to the theories and practices of the 
earhter Caliphs but considerable development was still 
needed When the followers of Mahomed established 
themselves in India they found that they were amongst a 
nation just as the Romans had found themselves 
amongst the Greeks The Hindus had a developed 
system of Jurisprudence and 1 contest both as to 
theones and practices between the Hindu and Mahome 
dan nations was almost inevitable The result however 
has shewn that in the contest the Hindu principles 
survived Akbar’s Hinda proclivities are especially 
well known Yajnavalkya' hasisard that as soon asa 
country 1s brought under subjection the people ought 
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to be governed according to their own laws, manners 

and customs This is a well-approved rule of inter- Mahomedan 
national jurisprudence, and the Mahomedans, however Snaeaiae 
much they hated any rules or principles except those notapplied in 
laid down in the Koran, were compelled in India to accept, angie 

im many instances, the ancient Hindu principles They 
respected possession, and the strict rules applicable to 
infidels, according to their own jurists, were not applied 
to India The principle of Musalman Government was-— 
“Tf the Imam conquered a country by force of arms, he 
was at liberty to divide it among the Musalmans or he 
might leave it in the hands of the original proprietors, 
exacting from them a capitation tax called the sezyat 
and imposing a tribute upon their lands known as 
the fhivaz The oosher (tithe) should be imposed 
only upon believers ’’? “According to this theory, the 
conqueror was considered as the proprietor of the 
land, and the doctrine of Abu Yusoof 1s that the £hzraz 
should be levied as a punishment, the land being con- 
sidered as lapsed for infidelity The &Azraz according 
to the Mahomedan doctrine varied with the nature of the 
land, detailed rules being lard down both by Abu Yusoof 
and Mahammad? In India, however, no land was dis- 
tributed amongst the Musalmans Small portions might ¥ 
have been given to soldiers as jazgzrs and aymas, but 
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these were generally waste lands They levied the Absray 

and applied the theory of proprietorship of the king in 
the soil, but, as I shall presently show the £hzray was 
soon commuted into money rent and,accordmg to another 
theory of Makomedan jurisprudence the commutation 
of a share of the produce into a fixed money rate took 
away the sovereigns proprietary nght. The practical 
result was the same as if the king was not the propnetor 
of the gor! but was only entitled to rent. When rent 
was once fixed, there was no doctrine of increase from 
the unearned tncrement, and the sovereign’s mght was 
fixed forever The customary rent which had prevailed 
under the Hindu kings was no doubt superseded A 
new custom in increased proportion was established, but 
there was nothing hke competition rent. 

The imposition of the sArray did not deny the 
existence of property in Jand and take away the pro 
prietorship of the cultivator His mght was alienable 
and “the lands cultivated continued to be the property 
of the inhabitants who might lawfully sell or otherwise 
dispose of them ‘ The sovereign was entitled only 
toa share of the produce, which could be even as much 
asahalf Butin India the kAzray was never formally 
levied though an attempt was made to doso by Alla 
uddin in the beginning of the fourteenth century 
When the sovereign 8 ahare of the produce was con 
verted into money rent, the Hability became personal, 
the cultrvator having higher nghts as regards the fand 
uself Inthe words of the Fatwa Alumgiri, ‘ by the 
imposition of the wasifa Ehtray the sovereign ceased 
tobe ao partner of the cultivator’? No permission of 
the sovereign was required to validate ahenation 
1 have already adverted to the orginal Mahomedan 
doctrines asto waste lands The first cultivator wae the 


PS a oe OR RE ee 


1 Balle s Land Tax. SS 
* Tagore Law Lectures 1874 75, p 48 


ASSIMILATION OF RIVAL SYSLEMS 


proprietor in virtue of having brought the land into 
a state of cultivation”* He was bound to pay only the 
tithe, and, under some circumstances, the ¢rzdute. Thus, 
on the whole, the Mahomedan principles of fiscal govern- 
ment did not practically vary from the Hindu. 

But causes other than the mere introduction of the 
Hannfite doctrines were at work to bring about the assi- 
milation of the Mahomedan to the previously existing 
Hindu systems of fiscal administration The Mahomedan 
conquest of India was never complete The battle 
field on the Caggar, where Prithwiraj and his brave 
followers sacrificed themselves to the cause of inde- 
pendence, broke down the imperial power of the Hindus, 
and most of the small principalities, with which Nor- 
thern India was studded, yielded without struggle, and 
accepted the Mahomedan yoke agreeing to pay tribute 
It was not until the days of Akbar that any serious 
effort was made for the collection of the £Azraz direct 
from the cultivators Even then the hereditary chiefs 
who had long ancestries to tell were not disturbed 
They got sazads which provided for payment of nominal 
sums as rent (A/iz7a7) The apathy andthe carelessness of 

‘‘the Nabobs brought about a system of non-interference 
with the internal management, whether fiscal or judi- 
cial, of the various provinces of the empire, and the 
Hindu Rayjas or Zemindars, call them by what name you 
will, took the fullest advantage of their position Oppor- 
tunity was afforded for the progress and development of 
indigenous systems of thought, language, literature and 
law, unchecked and unfettered by Semitic influence 
It 1s a curious phenomenon in the history of the Indian 
people, a history which, I regret to say, has not yet 
been written, that, notwithstanding the alleged mis- 
government and tyrannical sway of the followers of the 


' Hamilton’s Hedaya, Vol IV, p 130 
D 


25 


Assimilation 
of the Hindu 
& Mahome- 
dan systems 


af 


Practical tm 
ence 
Ze 


depend 
of the 
mindars, 


TRTRODUCTION 


Prophet in India, socal and tehgious ideas, leyal 
and philosophical conceptions of the Hindus and even 
some of the vernacular languages, made, during the 
centuries just preceding the mse of the Bntish power 
in India, an extraordinary progress without any encour 
agement from the ruling power The cnstoms, usages 
and customary laws of the Musalman aovereigna made 
little ar no impression on the people except at the 
capitals and large cities where only their influence 
was most felt. Both in Europe and in India the 
fifteenth century was a period of rapid changes and 
development m religion and literature not less in 
legal conceptions The changes in India were however 
not revolutionary and bloody as they were in Europe 
The Musalmans intolerant though they might be did” 
not persecute the Brahmanical Hindus or any of the 
vanons sects that sprang up im that century, .to the 
same extent as the Roman Catholics did the Protestants 
or the Protestants the Roman Catholics 

The Hindu Rayas and Zemindars though theoreti 
cally they were merely collectors of land revenue had to 
perform almost all the functions of the sovereign They 
heard and decided cases, civil and criminal and enforced 
obedience to their decrees and sentences Inthe same 
way as sovereigns They had their own Jaw-officers 
or Pandsts The police administration was under them 
In fiscal matters their authority was supreme the inter 
ference by the ruling power being really few and far 
between The necessary result was the practical conti 
nuation of the old Hindu systems It was at this 
period that a number of glosses and commentarics on 
the sutras were composed and published apparently) 
for the purpose of facihtating the administration af 
justice, which gave fresh hfe to Indian legal concep- 
tions The Hindu kingdoms in the Deccan notably 
Byayanagar did much for the revival and over 
of Sansknt learning, hteratute and law 


REVENUE SETILEMENTS 


I shall close this lecture with a few words on the 
history of the revenue settlements made under the 
Mahomedan rulers and on the advent of the British. 
Under the vigorous despotism of Allauddin_Khihjr, an 
endeavour was made to increase the land tax (khiray) 
and to exact it more vigorously, and settlement was, 
in some provinces, made with the cultivators direct 
Sher _Shah,? a prince of consummate prudence and 
ability, introduced during his short reign many improve- 
ments in the civil government, and the settlement of 
land revenue was one of them Hus son Selim Shah 
followed him and made some further improvements. 
Immediately after, followed a period of contest be- 
tween the Afghan and the Moghul The revenue system 
of Akbar 1s, however, celebrated for the benefits it con- 
ferred on India, though 1t was no new invention Akbar’s 
scheme ivas to carry out the previous system into effect 
with greater precision and correctness ‘It was,” to use 
the words of a learned historian of India, “only a conti- 
nuation of a plan commenced by Sher Shah’ ® 

I shall not detain you with a description of the reve- 
nue system of Akbar, known more generally as Raja 
Todar Mal’s reform, You will find every thing that can 
be said with reference to this matter elaborately dealt 
with in the Tagore Lectures for 1874-75, and in almost 
all the bigger histories of India I need only add that 
Raya Todar Mal entirely ignored the distinction made 
iby Abu Haneefa between Oosher and Khirajz, between 
‘Mahomedans and Hindus Instead of the sixth levied 
by Hindu Rayas, the rate was increased to a fourth, 
and occasionally toa third An average of ten years 
was taken, and the cultivators were allowed to pay 
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money rent. The settlement was nominally for ten 
years But there are reasons to believe that the settle 
ment was never completed in Bengal Many of the 
ancient Rayas of Bengal held out, and ther lands were 
never measured or assessed They paid only nominal 
tribute or revenue to the imperal exchequer Raja 
Todar Mal, itis said had ignored the zemindars but 
those whom he had ignored in Bengal were few, and 
they were soon restored to power by the influence of 
circumstances 
The rights under Mahomedan settlement, of the class 
known as xemindars and the nghts of the cultivators are 
matters of great importance asthe principles of the 
settlement of Land Revenue under the Anglo Indian 
Government are to a great extent based on them I 
propose to say a few words on the rights of the zemin 
dars later on The rights of the cultivators 1s a question 
of great difficulty The distinct revival, in the reign of 
Akbar, of the old Hindu system under his Hindu minis 
ter, would seem to imply a revival of the principle which 
distinctly recognised the mght of cultivators to hold on 
and enjoy the usufruct, and even to alienate and sub let 
It was, to all intents and purposes a proprietary right 
subject to the payment of a definite share of the 
produce which since Raya Todar Mal s settlement, could 
be called customary rent Eyectment was unknown 
except for non cultivation or continuons non payment 
of rent. Competition rent was never thought of The 
very fact that admabs or illegal cesses were now and 
then levied shews distinctly that the razy afs believed that 
rent was fixed and unalterable except under very pecu 
liar circumstances To use the words of the framers 
of the Regulation Code of 1793— The roling power 
was entitled to a share of the produce of every bigha 
of Jand”!—not however as propnetor of the soll but as 


responsible for the protection afforded to the subject 
Preambles to Regulations XIX and “AAV Il of 1793. 


THE DEWANY 


The victory of the English army at Plassey estab- 
lished in Bengal the nominal vice-royalty of Mir Jéffér 
and the actual sovereignty of a company of English 
merchants This company had, on the last day of the 
sixteenth century, obtained from Queen Elizabeth the 
exclusive liberty of trading in the East Indian seas, 
and were attracted to Surat and the other Malabar cities 
for the purchase of cloth and calico In those days, 
only three hundred years ago, India was, perhaps, 
the only country that supplied the world with piece- 
goods Manchester has now practically taken the place 
of Indian cotton manufacturing cities These merchants 
were bent only upon commercial aggrandisement, and 
had, until the year 1757, little to do, in Bengal, with 
the government of a nation, its laws orcustoms An 
accident, however, made them the rulers of a people 
dissimilar from themselves in almost every respect 
On the 12th August 1765, they were compelled under 
peculiar circumstances to obtain a formal recognition 
of their title as Dewan of the titular Emperor of 
Delhi, on an agreement to pay an annual sum of 
twenty-six lacs as revenue of Bengal, Behar and 
Orissa They knew not at the time what to do for the 
proper administration of justice, and were, therefore, 
compelled to introduce in India a system of juris- 
prudence with rules of procedure and notions of pro- 
prietary right, which may well be characterised as a 
parody of what they then hadin England. There was 
also another disturbing influence at work at the same 
time Having obtained the Dewany from the Great 
Moghul, they thought that they should follow the Musal- 
man system From the Mahomedan financial system, 
therefore, they claimed the inheritance of a right to 
seize upon an unduly large portion of the gross produce, 
and coupled the same with their own doctrine of the pro- 
prietary right of the sovereign by reason of conquest 
The period of nearly seven years from the grant of the 
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Dewany waa one of utter darkness,’ espetially on 
account of the double government—the Dewany of the 
English and the Nizamat of the Nabob of Morsidabad 
The compheations resulting from the operation “of dis 
similar [may say inconsistent fiscal systems brought 
about a state of things which may be said to be 
chaotic. ‘The greed of the Board of Durectors of the 
East India Company and the no less greed of their ser 
vants in Bengal together with the impovenshment and 
depopulation caused by the ternble calamity of 1770, 
made confusion worse confounded Under such circum 
stances the British Parhament interfered * but even the 
genius of Warren Hastings was not sufficient to bong 
order oft of chaos 
The English in India started with the assumption that 
all the soil belonged tn absolute property to the sove 
reign and that al! private property in Iand existed by his 
sufferance * This was as wehave seen the doctnne 
of Abu Haneefa and accorded with the English theory 
that ‘the fropriefas or actual ownership of the land 
always resided in the sovereign’® The existence of 
private property in land which ts the fandamental doc 
trine of Hindu jurisprudence and which as we have 
seen even the Mahomedan government inIndia did not 
put out of sight was entirely ignored With thts idea the 
Gogeroment 4 1793 transferred In perpetuity a vast 
and then unmeasured quantity of land to 4 class of 
ttten Who were and ase known as cemindars and the 
ptoperty’in the soil was formally declared to be vested 
in them‘ The remaining quantity of land cultivated 
or waste continued to be the property of the state 
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Taking this theory of proprietary right as the basis, Division of 
the subject of these lectures may be broadly divided nS 
under the following heads vzz — 

1° Khds Mahdls 
Revenue-free Estates 
Permanently and Temporarily settled Estates 
Intermediate Tenures 


Raiyati Holdings 
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Eds Maha! 10 an entate in the prvate possession 
{the Government as proprietor 7 Waste lands not 
Ualnded WMG The ieee ot any pormenestly selied 
saat WIEN) TNTOWE WSIS Tney mavipable reyes 
esumed revenue free lands. settled estates which 


to Government are included within this 


m 

have lapse 
definition [n the Bengal Tenancy Act (VIII of 1885) 
6 mahdls are “estates and_the 


deserves our first attentiol 
rath August 1765) the East India Came held by 


urchase the taluqdari mght of Calcutta and of the ad 
acent villages Sutanati and Gobindpur subject to an 
annual payment of Rs 1195 as revenue to the Great 


Moghul The purchase was made in 1698 ¢ lands 
rtly occupted by the Com 


f these three villages were pa Com 
Saye oar the major pait was held by tense NPR pad 
rent to the Company as talugdar 

¢ ground rent pay able to the East India Company is 
Jrevenne* withinthe meaning of 21 George III c. 70 and 
~The Supreme Court had no power to interfure with its as 
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sessment and collection,’ and the High Court in its Or- 
Vaviarp Onginal Civil jurisdiction has likewise no power 
iin these matters. 
There were a good many revenue-free tenures 1n Its revenue- 
Calcutta, and lands held exempt from assessment for sixty *YSte™ 
gyears were declared by the Act of 1850? valid lakhiray 


{he revenue-paying holdings in Calcutta are estates in 


he ordinary significance attached to the word The 

rovisions of Bengal Act VII of 1876—the Land Regis- 
tration Aceahave heer applied ie all held ppliéd to all holdings, revenue- 
paying as well as revenue-free, though most_of the 
other incidents of estates in the mofussil do not hold 
sregards them It 1s said that there are about ten” 
thousand holdings or estates in Calcutta The Govern- 
ment-claim for land-revenue has priority over all other 
claims on the land,® and the amount 1s leviable by distress, 


the period of limitation beimg six_years * Che Govern- 
a has no proprietary right in these holdings, the 


right 1s simply to receive fixed sums as revenue or quit- 
rent The proprietary mght is in the holders The 


a te te a 


tenure of land 1s of the nature of free-hold, and though 
|pottahs are often taken from the Collector of Calcutta, 
| they are not considered as muniments of title © 
It 1s curious to find that such of the lands in Calcutta 
as were assessable, but had not been assessed befofe, 
were declared assessable at the rate of three annas per” 
cottah, that 1s to say, three rupees and twelve annas per 
bigha ® This low rate of revenue would seem to be sur- 
prising to any one familiar with the assessment of land 
revenue in other parts of Bengal, but land revenue or 
land tax is very low in England, and Calcutta had the ~ 
advantage of being governed under the rules and princi- 


Rate of 
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Sptes that prevailed in England before the passing of the 


Regulating Act of 17732 

After the battle of Plassey Muir Jéffdr granted a 
sanad for the free tenure of these villages and six 
hundred yards of land without the Mabaratta ditch 
The rents of these mouzas were forgiven Later 
on andin the year 1778 the Company transferred to 


cutta the talugqdari nght of Sutanuty fixing the anoual 
ent at Sicca Rs 1237 
The holdings in taluq Sutanuty, which form nearly 


[faa Nobo Kissen of Sovabazar, in the town of 


tenancy Ywo-filths of the town, are generally rent free The rent 


trixtares. 


paying holdings which have existed from before the year 
1778 are all permanent, hereditary and transferable 
The rent charge is so small that it may be said to be 
nominal The rentis realisable by suits in the Calcutta 
Court of Small Causes provided the amount does not 
exceed its pecumary limits The talugdars of Sutanuty 
ve not by the terms of the grant, the right to demand 
t receive a larger amount of rept than “ what has been 
tamanly recewwed ors Re. 3izas perbigha’ By 
the terms of the grant the power of enhancing rent 
beyond that limit was taken away But this restriction 
to enhancement can only apply to lands keld_ under 
talugqda ht 

Lmay here mention some of the peculiarities in the 
Jaw relating to landlord and tenant in Calcutta—1 mean 
the part of the town which is within the Ordinary 
Original Jurisdiction of the High Court * The rules of 
law faid down in the Indian Contract Act (INof £872) 
andthe Transfer of Property Act ({V of 1882) must 
now regulate the gener incidents of tenancy in 
Calcutta The several Tenancy Acts passed for the 
Bengal Provinces have no application here In the 


13. Geo. I c. 6 
* For the definition cf Calcutta se Proci mation by the Goveroor 
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absence of express contract or any provision in the 
Contract and Transfer of Property Acts, the High Court 
has to apply the Hindu Law in the case of Hindus, the 
Mahomedan Law in the case of Mahomedans, andthe 
principles of justice, equity and good conscience which, 
according to the majority of the English Judges who pre- 
side over our superior courts and the English lawyers who 
practise there, are the’rulesof English law with almost 
imperceptible variations Section 17 of 21 Geo HII Cc 7o 
provided that “* ’ rents 7 * and all matters of contract 
and dealing between party and party shall be determined, 
in the case of Mahomedans, by thejlaws and usages of 
Mahomedans, and in the case of Gentoos, by the laws and 
usages of Gentoos’’ Until the passing of the Indian 
Contract Act and the Transfer of Property Act, the 
Supreme Court, and then the High Court in its Ordinary 
Original Jurisdiction were bound to act in,Zall cases 
according to the direction given in the statute of 21 
George III, but for causes, which are not far to seek, thes 
law apphed was the English law, except in rare cases, 
In Russick Lall Mudduck vy Loke Nath Kurimokar,? the‘ 
plaintiff had been ejected by a decree of the Calcutta Court 
of Small Causes from the land held by him as a tenant 
under the defendant, and claimed to be allowed to pull 
down and remove the buildings erected thereon by 
-~himself or his predecessors in title, or in the alternative, 
to be paid compensation in respect of them Wilson J 
applied to the case the doctrine of Hindu law as 
expounded in the judgment of the Full Bench in /x 7e 
Thakoor Chander Paramanick,® declining to apply, as 
amongst Hindus in Calcutta, the English maxim guze- 
guid plantatur solo solo cedit “In a later case,t how- 
ever, the Calcutta High Court threw considerable doubt 


—— 
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botb as to what the true rule of Hindu law 13 and tts 
applicability to the town of Calcutta The learned 
judges who decided the latter case were of opinion that 
the texts of Hindu law referred to in /n ve TAakoor 
Chunder Paramanick did not lay down any rule ax to 
substantial structures 
Huts come within the definition of immovable 
Property? In Nattu Aftah v Nand Rant* a Full 
Bench of the Calcutta High Court held that they were 
not saleable in execution of a decree of a Small Cause 
Court andin Kally Parsad Sing vy Hoolas Chund * 
the High Court following the Full Bench decision came 
to the conclusion that tiled huts were not “goods and 
chattels ' and could not therefore be taken in execu 
tion of a decree of the Calcutta Court of Small 
Causes But the nght of atenant to remove tiled huts 
ult by himself was recognized and in Parbutty Bewah 
vy Wooma Tara Dabee + Macpherson J was of opinion 
hat a tenant of land in Calcutta was entitled by custom 
to remove huts. This was rather anomalous The 
Hegislature had to interfere and section 28 of the 
Presidency Small Cause Court Act* provides that huts 
which are removable at the termination of the tenancy 
should be deemed to be movable property Tiled buts are 
thus saleable in execution of decrees of the Small Cause 
Courts at the Presidencies ia 
The Small Cause Courts constituted under Act \V 

of 1882 have other special powers in cases be 

tween landlord and tenant which are not possessed 
by similar courts in the moffusil Rent for land is 
recoverable by suit :f the amount does not exceed the 
Court s pecunsary jurisdiction though such suits are not 
cognizable by the moffusil Small Cause Courts * Suits 
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for cyectment of tenants and persons holding land by 
permission may, under the procedure laid down in chap- 
ter VII, be instituted in these Presidency Courts, pro- 
vided the annual value of the property does nat exceed 
one thousand rupees. Distress for rent is also allowed ! 
The district now known as the Twenty-four Per- 
ganahs, as 1t contains twenty-four perganahs or local divi- 
sions, came to be held as a zemindari granted by the 
Nawab, but except the fi ¢ fifty-five villages or Dihi Panchan-” 
nagram, the district ‘of Twenty-four Perganahs was never 
dealt with as a khis is mahél Tt was, as we shall presently 
see, permanently settled in 1793, the tract of jungle- 
land known as the Sunderbands eacepted 
Mir Kasim when made the Nawab, the feeble Mir 
Jaffar having been deposed, granted in 1760 the three 
districts of Burdwan, Midnapur and Chittagong to the 
Company as a cession for the support of the army, but 
the Company allowed the zemindars to collect the re- 
venue as before, and these districts were permanently 
settled along with the rest of the province, so that 
the districts of Twenty four Perganahs, Burdwan 
(which in those days included the district of Hughly), 
Midnapur and the cultivated portions of Chittagong, 
though acquired earlier that: 1765, were considered since 
the date of the Dewany to be covered by the Imperial 
sanad 
The Dihi Panchannagram was acquired by the 
Company in the year 1757 1n taluqdan right, and 
has continued to be in the direct possession of the 
Government without the intervention of a zemuindar. 
{Readers of Indian History must be familar with the 
facts connected with the grant of these fifty-five villages 
by Mir Jaffar and the pension to Lord Clive, and the 
charge subsequently brought against him on the ground 
of his accepting the pension 
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The holdings in Din Panchannagram are not all 
rent paying A good many of them are rent free 
The nght of the Government to these holdings and the 
relationship between the Government and the land 
holders may well be expressed in the words of the 
Judicial Committee of the Prvy Council in the case 
of Gunga Gobind Mundal v The Collector of the 
Twenty four Perganahs Speaking of mghtto the land 
in dispute in the case and the word property in 
land as used by the High Court, their Lordships say — 

By the word property 1s here evidently meant ab 
‘ solute ownership, though tt may be hy a grant fram the 
‘East India Company as the zemindare of the Twenty four 

Pergunnabs The wellknown cases of Gardner vy Fell 
‘and Freeman v Farrlie(1 MooresInd App Cases pp 
299 and 305), and the observations of Lord Lyndhurst 
tn the latter case on the subject of Pottaks exclude 
any supposition that such absolute ownership of lands 
by private persons could not exist at that time m that 
part of /ndta as against any claim of the Government 
to possession of the Jands Inthe latter case his 

Lordship terms ‘the rent ‘a summa or tribute and 

says ‘the Pottah therefore proves no part of the title, 
it 1s the conveyance that gives parties a nght to claim 
the Pottah The Pottah is evidence of title If there 
were anything in the nature of the title of the Govern 

ment to lands in the Twenty four Pergunnahs, or any 
usage or custom in force there which gave a less per 
manent interest tothe possessors of proprietary right 

some authonty for or some evidence of such a variation 
from and limitation of the general law should bave 
been adduced to their Lordships Their Lordships 
themselves are aware of nothing to take these titles 
out of the operation of the principles established by 
the cases above referred to * * * The interest of the 
pes ee A os a es Pe Eee 
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‘person 1m possession 1s not a limited but an absolute 
‘interest, the title to the lands is one inheritance, the 
‘title to the Azraz or rentis another Though these 
‘lands are treated as part of the khds-mahéls yet there 
‘is no proof in this case of any relation of landlord and 
‘tenant ever existing between Fohzsoz and the Govern- 
‘ment, Foknson appears to have been the absolute 
‘owner, and no reversion to have existed in the Govern- 
‘ment Itis not the case of a lease at all, still/less of a 
‘lease of temporary duration , 1t 1s the case of an abso- 
‘lute ownership of the lands, and the title of the Govern- 
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‘ment rather resembles a seignory than that of a lessor ~ 


‘with areversion * * * Thereis no relation of Land- 
‘lord and tenantin such acase between the Govern- 
é ment and the owner of the lands, who is the landlord, 
‘and not a Raryat The Government has a title to the 
‘rent or jumma By whatever name it be called, the 
‘ nght and title is to the rent substantially , it does 
‘not include a right to the possession of the lands, 
‘though such a nght might arse by forfeiture, or extinc- 
‘tion of the ownership ” 


On the 17th March 1824, the Dutch settlements :of 
acca, Fulta, Patna and Balasore and the town of 
Chinsurah were acquired from “the Dutch government 
They were cededin perpetuity By Regulation *XVITI 
of 1825, the town of Chinsura was annexed and made 
a part of Zillah Hughly, and the other factories were 
annexed to the districts in which they were; situated 
Chinsurah 1s also a kids mahé/ The rent of the hold- 
ings is fixed in perpetuity, the rates fixed being those 
which were prevalent when the Dutch acquired it from 
the Moghul government The Government order 
\dated the 21st August 1828 lays down, “the sanads 
‘or pottahs granted by the Dutch government should 
be maintained, and that long possession should be 
considered to constitute a good title” The hold- 
ings in Chinsurah are now permanent except a few 
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uftsettled, concealed or wastelands, which however are 
Seramapur and maignificant Serampur and Baranagar were acquired 
Teiteom from the Danish government in 1845 These are also 
the Danish = khds mahdils, the holdings bemg generally permanent 
hereditary and transferable like the holdings m Calcutta 
Panchannagram and Chinsurah These holdings are 
fenures within the meaning of Act VII (BC) of 1868 
and rent is recoverable practically as revenue under” 
the procedure laid down im that Act and Act XI of 1859 
to which I shall draw your more particular attention 
giater on Section 195 of the Bengal Tenancy Act 
(VI of 1885) excludes from the operation of the Act 
he right of the Government to realise rent of khds 
fons lands under these Acts and the Public Demands 
ecovery Act(VII of 1880) The holdings are frequently 
subdivided and the rent apportioned, so that each of 
these divisions may become a tenure by itself {t must 
be remembered that these holdings or tenures are not” 
| considered to be permanently settled estates though tn 
‘their incidents they very much resemble such estates 
The property of the holders is of the same nature 13 
it 18 in Cafcutta and Diht Panchannagram 
The shds mahd/s in which the Government claims 
proprietary right properly so called, may be divided into 
the following classes — 


Other Khas { Waste lands brought under cultivation since 
Mahals, 1793 such as Lalabad, Noabad, Taufir and Patitabads 
lands and not included in any settled estate 

I] Lands not permanently or temporanly settled 
Sincluding resumed revenue free lands lapsed and for 
feited estates and islind chars 

Ill Temporarily settled estates including Onssa 

Sand the Sunderbunds 

IV Forest lands 
Resemptlon In the year #819 the attention of the government 
Regultions easy drawn : bande: conch were not included at the 


TAUFIR LANDS 4 


period of the Decennial Settlement within the limits of 
the settled estates The tract of land known as the 
Sunderbunds and the churs or islands formed since the 
Decennial Settlement and other alabad (newly culti- 
vated) lands, patztabadi and gungle-burz talugs were dealt 
with in section 3 of Regulation II of 18109, but all waste 
lands included within the ascertained boundaries of 
| permanently settled estates were left expressly unaffect- 
;ed by clause 1, section 31 of the Regulation There 
vere lands possessed by zemindars over and above what 
were originally included in the settlement, and such 
lands are called ¢aufir , but nothing was definitely done 
until the year 1828 when Regulation III of that year was 
passed By the rules framed under that Regulation 
taufir Jands were especially dealt with, and officers were 
appointed to look after and settle them New churs 
and jungle lands were declared to be the absolute pro- 
perty and atthe disposal of the Government Some 
portions of these lands were, after settlement of rent 
under the rules laid down by Regulation VII of 1822, 
formed into permanently settled estates, but large tracts 
of land newly reclaimed still continue to be Government 
property as khds mahdals 
A large portion of the district of Chittagong was 1n }Noabad lands 
1793 covered wi ungle, the clearances being chiefly [ad fog 
an the Jevel plains By the year 1764 all the occupied 
lands had been measured, and when the Permanent 
Settlement of 1793 was concluded, it covered only 
the measured lands as they stood im 1764 All lands 


cultivated subsequent to that period are locally spoken! 
f as noabad (new! d) Regulation III of "1828 


declared the absolute mght of the Government to these 

voabad lands They were assessed with revenue, and 

as new lands were brought under cultivation, fresh 

assessments were made Betweenthe years 1841 and 

1848 all the zoabad lands were surveyed, whether held 

by squatters, or taken by encroachment by the original 
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settlers known as farafdars The lands of the 
states formed in 1793 were defined and separated, and 
he noabad lands were made separate talugs but a 
large number was placed directly under the Collector and 
ut under Akds management. The noadad taluqdars art 
enure holders entitled to retain possession on the terms 
of their leases The settlement made in 1848 was for 
fifty years for lands fully cultrvated, and for twenty five 
years for other lands There was also in Chittagong 
a large number of small grants called jungleburt 

us the district of Chittagong contains a very large 
umber of Iittle estates talugs and yunglebur: hold 
ings, each with a kind of propnetary right different from 
that of the adjoining Iand and complications in cases 
brought before courts of justice are necessarily great. 
Old permanently settled lands soabad talugs, resumed 
lakhiray holdings assessed from time to time and lands 
temporanily settled are so intermixed with each other 
that lawyers and judges feel the greatest difficulty in 
solving intricate problems of fact and law as regards 
them The repeated measurements and assessments 
made by the Government have however toa certain 
extent brought things into order The cases of ratyats 
holding lands under farafdars or new settlement 
holders of noadad lands are rare. These parcels, being 
small are generally held and cultiwated by hired 
Jabourers, but where there are ratyats the resumption 
and settlement do not affect the mght of the cultivators 
who are protected" 

The Hill tracts of Chittagong were removed from 
the operation of the general Regulations by Acts 
AMI of 1860 and [V (B C) of 1863 By the 
forest Ians a large part of these tracts is “re 
served forest The chiefs of the hills paid orgs 
Ynally atrbute known as &4p4s (cotton) Cultivation 
is still shifting © Some portions are permanently settled 
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but a larger portion 1s 444s mahd/, in which settlers are 
being gradually introduced 
The hill Jands of Bhagalpur are mentioned in Regu- 
lation IX of 1825 1 This tract of country did not form 
part of any permanently settled estate and was inhabited 
by the aboriginal mhabitants, mostly Santhals The 
Santhal Perganahs now include this tract A part only 
of the Santhal Perganahs, the plain, was permanently 
settled, namely, the part lying by the mver side near 
Rajmahal, but the hil tracts in the interior were not 
gmeasured or surveyed, nor was any attempt made to 
bring the people under regular control until the year 
1855 when Act XXAVIT was passed As early as 1780, 
the tract known as the Daman-z-doh was withdrawn 
from the general settlement But there was practi- 
cally no settlement of any kind, the Government 
having only a theoretical mnaht The paharzas cultivated 
and by the system known as “yum” or shifting cultiva- 
ion By Acts XXXVII of 1855 and X of 1857, the hill 
lands of Bhagalpur and Birbhoom and the Daman-t-hoh 
were removed from the operation of the Regulations 
and Acts then in force in the Bengal Presidency, as 
these were considered to be unsuitable to the Santhals 
The permanently settled estates and patnz talugs were 
ot touched by those Acts, and their incidents continued 
0 be the same as before, but other portions of the 


district, thus formed, began to be dealt with as &hés 
qgahal. Regulation III of 1872 of the Bengal Code ts 
now the oanthal Perganah Settlement Regulation 2 


In the Chotanagpur Division there are large Govern- 


bay estates, and the Palamow Subdivision is a shés 
L 


zahé?_ temporarily settled The Government, as usual 
in all £hdés mahkéls, claims absolute proprietary right. 
Lands are never sold for arrears of revenue, and all sales 


’ Reg IX of 1825, Sec 2, cl 3 
* Reg III of 1872, Ram Charan Sing » Dhatun Sing I L R, 
18 Cal 146 
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or mortgages of land require the sanction of the Com 
misstoner 

The Bhutan Doars are parts of Jalpaigun and 
were acquired in 1870 In that year the country was 
settled for ten years The settlement was with the 
occupants called yofedars The jofes are saleable for 
arrears of revenue 

Large tracts of land in Darling are dealt with 
as waste land There are settlements with sofedars 
for terms varying from five to thirty years The 
clearances however, are few The government has 
appropnated large tracts for cinchona cultivation 
Some parts are held by maha/dars who are considered 
to be propnetors but they pay revenue Some portions 
generally used for tea gardens are heldin fee simple 
or as revenue free holdings the nght of the Govern 
ment to rent having been sold 

Angul was formerly a Tributary State The Chief 
rebelled and was deposed in 1847 and the State was 
confiscated The settlement is with the ratyats direct, 
though rent 1s realised through village headmen 

Khurda compnses nearly a half of the district of 
Pun Until 1837 at was settled mahalwart on rough 
estimates the persons admitted to engagement being 
called Sarbarakars Ratyatwart settlement was made in 
1837 The ratyats holdings under the recent settlement 
for 15 years are generally smull Rent 1s still collected 
through Seréarakars 

The settlement and adjustment of rent of these AAdr 
mahdls were regulated by the procedure laid down in 
Regulation VII of 1822 That Regulation was passed 
for the Ceded and Conqucred Provinces in Cuttack and 
the Perganah of Puttaxpore but its operation was 
extended to the other provinces of the Bengal Presi 
dency by Regulation IN of 1825 The main object of 
the Regulation was to revise, through the agency of the 
Collectors or Settlement Officers the jumma payable to 
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Government after a full erquiry imto and careful 
settlement of the rights and interests of all classes 
connected with the land”? The framers of the Regula- 
tion further declared that ‘‘a moderate assessment being 
equally conducive to the true interests of Govern- 
ment and to the well-being of its subjects, it 1s the wish 
and the intention of Government that in revising the 
existing settlement, the efforts of the revenue officers 
should chiefly be directed, not to any general or exten- 
sive enhancement of the jumma, but tothe object of 
equalizing the public burthen” * This was a very laud- 
able desire on the part of the State, but we know how 
the Regulation has worked The cases of Khurda, 
Midnapur, Chittagong and Poosa ratyats are not ex- 
amples of moderation in the assertion of the absolute 
proprietary right of the sovereign 

The Settlement Officer under the Regulation, who 1s 
either a Deputy Collector or a Sub-Deputy Collector, 
must give notices® to the raryats and all persons inter- 
ested 'n the settlement, and then proceed to make the 
necessary enquiriesand prepare chzttasand yummabandis 
or rent-rolls Clause 1 of section 1x declares the zumma- 
bandi to be final for all practical purposes, “until dis- 
tinctly altered after full investigation in a regular suit ” 


These chittas and summabandis and the maps prepared 
by settlement officers are, however, not public documents 


within the meaning of section 74 of the Indian Evidence 
Act (lof 1872) They are records prepared by those 
officers in their executive capacity for the private pur- 
poses of the Government * A contrary view was taken by 
Justice LS Jackson in Zaru Pattar v Avinas Chandra 


1 Preamble to Reg VII of 1822 

* Preamble to Reg VII of 1822 

8 Syed Shah wv Durga, 22 W R 455 

4 Junmayoy v7 Dwarka Nath I LR 5s Cal 287, Ramchandra v 
Bangsidhar. I L R g Cal 741, Akshoy v Shyama Charan I L R 
16 Cal 586, Kanto Prashad v Jagat Chandral L R 23 Cal 335 
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Dutt He said that the “act of a Deputy Collector in 
making a settlement or enquiry under Regulation VII of 
1822 18 that of a public officer whether it be judicial or 
executive probably it partakes of both characters ’! 
But ths view was not accepted as correct in the 
later cases Garth C J went further and held that 
maps and plans prepared by the Collector for the pur 
poses of settlement of rent would be no evidence* under 
section 83 of the Act 

As regards the holder of a resumed invaltd /akhiray 
land within a AAds mahd/ the rent assessed is binding 
until the assessment is set aside or abated ® The ratyats, 
however, are not bound unless they assent, or the pro 
visions of the [aw as to enhancement of rent are com 
pled with¢ Thisisa necessary consequence of the 
Government being considered as a pryate proprietor in 
the districts to which the Bengal Tenancy Act applies 

In the year 1828 Regulation [Vas passed for ex 
tending the powers exercised by Collectors under Regula 
tion VII of 1822 and for control and revision by the Boar¢ 
of Revenue but the requirements of the law as laic 
down by these Regulations were never carned out satis 
factorily Considerable difficulty was felt in “ascertaining 
the amount of the jumma payable by ratyats in any mabdl 
under settlement, on an ascertainment of the quantity 
and value of actual produce or on a comparison between 
the cost of production and value of produce * The 
praciple which was laid down in the previous Regula 
tions and which was then understood to be the only 


Tame Avie I LR. 4Cal 79 
4 Ramchandra y Bangsidhari LL. Rg Cal 741 
* Hareprasad © Syamipraannd & WR. {AG X) 107 
The Nawab Narim ¢ Remi 16 WR (AX X)5¢ DG a 
v Rajkamar 16 WR. 1931 Ensyetaila ¢ Nabtkoomir 20 we 
207; Ledll s Doorg monte at WR, 410; Rearuddia & Ae. Alpin 
22 WR. Sto; Akthoy ¢ Shyams Charan} LR 16Cal 58 
* Regolition Wa 1Ry), See. 2 
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correct theory of rent and was generally accepted by 
European economists, was declared by this Regulation 
to be ae as wt certainly was, to the Indian 


aie The principle of assessment based on cus- 
tomary rent, if [ may use that expression, was adopted 


This basis of calculation was the rate of the rent ac- 
tually paid by a large class of tenants, or the rent paid 
for land of similar description and under similar 
circumstances in places adjacent But the principle 
was not ee adhered to, and the value and capabil ities 


tr er ee 


since Snceusay: 
The powers conferred by the Regulation Laws upon 


settlement officers were considered insufficient, and in 

the year 1878, an Act was passed by the Bengal Legis- {ater Settle- 
Tature “to define and hmit the powers of settlement ment Aas 
officers with respect to enhancement of rent ”2 This 

Act was, however, soon repealed, and in the following 

year, an Act? was passed which 1s still the law 1n all the © 
Regulation *Provinces_not_touched_upon by the ‘Bengal 

Tenancy Act of 1885. I shall have to deal later on 

with the details of the system of enhancement prescribed © 

by this Act and the corresponding Acts I may notice 

here one peculiarity as to the power of the settlement 

officers, namely, that the zummabandis prepared by them 

are final after publication, unless contested: 1n civil suits 
instituted within four ‘months, and unless it be proved|~” 

“by the raiyat that the enhancement was not in accord- 

ance with the Act ® This isa burden which it 1s always 

difficult for raiyats to discharge There 1s no presump 

tion that the rent previously paid was fair and equit|~ 

able, a presumption that all civilized legislation ought 
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* A& III (BC) of 1878 

° A& VIII(BC) of 1879 

4 A& VHT (BC) of 1879, Sec 18 

® A& VII (BC) of 1879, Secs, g and 10, 


Bengal Ten 
ancy AG, sec. 
19, cl. (a) 


Assesment 


| 


EHAS MAHALS 


to recognise. The Bengal Act of 1879 has now been 
repealed inthe Regulation Provinces under the Lieute 
nant Governor of Bengal except Orissa? The Local 
Government may with the sanction of the Governor 
General in Council extend, by notification in the official 
Gazette, the whole or any portion of the Bengal Tenancy 
Act tothe Division of Onssa or any part thereof and 
chapter X of the Act has been extended by a notification 
The Settlement Regulations are however, in force 
throughout the territory under the Lieutenant Governor 
except the Scheduled Districts as defined in Act XIV of 
1874 Section 195 clause (a) of the Bengal Tenancy Act 
lays down that nothing 1n that “Act shall affect the powers 
and duties of Settlement Officers as defined by any law not 
expressly repealed by the Act. Regulation VII of 1822 
and the Regulations modifying the same have not been 
expressly repealed by the Bengal Tenancy Act though 
for all practical purposes and to avoid complexity the 
rules of law and procedure laid down tn chapter % of that 
Act about the record of nghts and settlement of rent are 
adopted even in the khds mahd’s In the Scheduled 
Districts there are special laws in force for land revenue 
administration You will find them collected in chapter t 
of the Settlement Manual of the Board of Revenue 

I ought here to add that by the terms of section 14 
of Regulation VII of 1822 the assessment made by the 
Collector and confirmed by the Board of Resenue us 
final as to the amount except as to agricultural raiy ate 


final flasome The civil courts have no power to question it only 


casts. 


the right to assess may be questioned ° 


1 AG VIII (BC) of 1869, Sec. 1g; AA VIM of 1885 Sec. 27 
Bee. 104, anb-see. 31 Ivor e Hille WR. Sp Vol. 130; om review 
ibid 158, andseor Hay ago, WR Sp. Vol. 49; Thakuranl © 
Bissessor JW OR. (AQN) 29, ee BOL RF TM 903; Umakantoe 
Srikanta a1 WR. 108; Hillsy Jeedar it WOR 9 
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The Commissionership of Assam including Sythet 
is, Since the year 1874, under a scparate administration 
The whole forms a Scheduled District under Act NIV 
of 1874, and the Statute 33 Vic cap 3 applies to it. 
A part of the country, namely, the tract at the north foot 
of the Ills in Goalpara, is regarded as permanently 
settled, but the rest 1s Government property The 
Settlement Regulations of the Bengal Code, supplemented 
by rules framed by Government, are now m force in 
Assam 

By the operation of the Resumption Regulations, 
large quantities of land within the ambit of the perma- 
nently settled estates of Bengal and Behar came to be in 
the direct possession of Government Many of these 
were, according to the practice and procedure that prevail- 
ed before 1871, permanently settled, but in that year 
certain geneial rules were framed by which the 
revenue officers were required to lease them out on 
temporary settlements They are very seldom, if ever, 
kept under ¢hdés minagement During the period 
of settlement, these resumed lands are necessarily sub 
jected to the laws in force with respect to such estates, 
and revenue 1s settled under Regulations VII of 1822, 
IX of 1825 and IX of 1833 and Act VIII (BC) of 1879 
I shall revert to this subject later on, when | deal with 
the Resumption Regulations. 

It not unfrequently happens that there are no pur- 
chasers of estates put up to forarrears of revenue If the 
gross assets of an estate are reduced by diluvion, or depop- 
ulation on account of epidemics, famine or inundations 1n 
successive years, so that there may be no purchasers, the 
Collector 1s authorised to purchase on behalf of Gov- 
ernment In such acase the acquisition 1s subject to the 
provisions of Act XI of 1859? Instances of escheated or 
forfeited estates are not rare The Khurda estates in the 


1 A& XI of 1859, Sec 58 
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district of Pun, Angul and Bank: have come mito the 
possession of Goverament by escheat A few estates 
in Behar were made hhds after the Indian mutiny, but 
most of them were re settled permanently 

Island churs are under Regulation A! of 18253, the 
property of Government* Some of these have been 
temporarily settled Alluvial accretions to an estate 
by the recession of the sea or of tidal navigable nvers 
are not the property of the State They belong to 
the holder of the lands* to which the newly formed 
lands have gradually accreted But the Government has, 


under Act IX of 1847 the right to assess such accreted 
lands with additional revenue if it be found that such 


fands are not reformations in the site of difuviated parts 
of settled estates and if the holders of the estates have 
continued to pay revenue for the same without abate 
ment.* Several estates have been formed on account of 
the separate assessment of such accreted lands They 
are seldom if ever kept under sds management, as 
ander the law the Government 1s bound to allow the 
holder of the adjoining estate to have the settlement. It 
1s only in cases where the holder of the estate declines to 
accept the assessment that the land becomes éhds * but 
even then the proprietor ts entitled to mal:kana 
Resenue 18 assessed on the principles laid dowa In 
Regulation VII of 18.2 and the Regulations and Acts 
modifying it and the proprietor is entitled to have 
settlement at a yumma calculated on the gross assets less 
collection charges and mal/tkana Such accreted tands 
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are numbered in the revenue roll of the District as 
separate estates + 

The policy of Government was to settle lands 
permanently after assessment under the Settlement 
Regulations In fact, those Regulations were framed 
in pursuance of that policy Since 1861, the policy 
of selling estates outright after settlement was also 
adopted, a policy which may well be questioned from 
a financial point of view In 1871, a change was intro- 
duced, since when temporary settlements only have 
been allowed But in 1875, the Government ruled that 
there should be 444s management whenever practicable, 
if the extent of land and cultivation are sufficient to 
support ¢ehsz/dar: (collection) establishment 

The settlement of land-revenue in temporarily settled 
estates and khdés mahdls takes place periodically The 
Government 1s a landlord within the meaning of the 
word as used in the Bengal Tenancy Act, and though 
the amount payable directly to Government in the &hés 
mahdls is rent, the paramount title of the State carry- 
ing with it the right to receive revenue and the pro- 
prietary right to receive rent uniting in the Govern- 
ment, the proprietary interest merges in the paramount 
title, and rent _in_ such cases is called revenue The 
right, however, to settle the revenue 1s regulated, in the 
districts to which the Bengal Tenancy Act applies, by 
the procedure laid down in chapter X of the Act and 
the rules framed by the Local Government, and no fresh 
settlement of revenue can be undertaken until the lapse 
of fifteen years, though there may be decennial surveys 
under Act IX of 1847 In the temporarily settled estates 
the same rules are applicable The Settlement Officer as- 
certains the amount justly payable or 1s actually paid by 
the raiyats which 1s ordinarily called ret, and after such 
assessment, deduction 1s made for collection charges 
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and maltkana where this 1s payable and temporary 
settlement is then made with the person who be 
comes the proprietor or landlord for the period dunng 
which the settlement may last 

Settlement operations are now gomg on in the 
province of Onssa which contains the largest number 
of temporarily settled estates Although Regulations 
VIL of 1822 [kh of 1825 and IX of 1833 and Act VIII 
(B C) of 1879 apply with full force in this province, the 
procedure for fresh settlement adopted 1s that laid down 
by chapter X of the Bengal Tenancy Act and the rules 
framed under section 189 of the Act I propose to deal 
with this province later on 

[In the beginning of this century the large tract of 
deltaic land known as the Sunderbuns and covered with 
dense forest was not included within the permanently 
settled area of the districts of Twenty four Perganahs 
and Jessore But squatting and encroachment by 
holdera of adjacent permanently settled estates were 
common even in those early days The zemindars of 
Taki in the [wenty four Perganahs were the most pro- 
minent in this practice of encroachment In the year 
1816 the Government thought it necessary to appoint 
a special officer called the Commissioner of the Sunder 
bunds for the fiscal management of this tra€t.! Se€tion 3 
of Regulation Il of 1819 wellknown as the Resump 
tion Regulation expressly referred to this forest tract * 
and in 1825 the settlement rutes lald down in Regulation 
VII of 1822 were made applicable to it > Up to this time 
however the attention of Government was directed only 
to the cleared and occupied portions which were excroach 
ments and which were technically faufir But in 1838 
rules were laid down for the determination of the 

ndaries of the tract which was formally declared! to 
he the property of the State the same not haying been 
Reg Hol s%19 See peeks 
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alienated or assigned to zemindars” The Governor- 
General in Council was declared competent to “make 
grants, assignments and leases of any part of it”? The 
claims of persons 1n possession of cultivated lands in the 
neighbourhood of settled estates were left to be deter- 
mined under the rules laid down in Reg II of 1819 
Any objection to the line of delimitation was to be 
made within three months? from the date of the Commis- 
sioner’s proceeding fixing the same, and on no account 
later on This sea-board of the delta of the Ganges 
was defined by the boundary line laid down in 1829 by 
Mr W_ Dampier, the then Commissioner of the Sunder- 
buns Captain Hodge’s map 1s a well-known map of 
delimitation The cultivated portions within the line 
were formed into permanently settled estates as “ patit- 
abadi ” taluqs 

Fungalburt leases or leases for reclamation and culti- 
vation of waste lands in the Sunderbuns began to be 
granted from time to time until the year 1845, when a 
large number of grants were made, but no definite rules 
for grants of waste lands were framed until the year 1853. 
The Sunderbun grants made under these rules were for 
g9 years with conditions for progressive enhancement of 
revenue and compulsory clearance There was Jiability 
to forfeiture for non-clearance After the lapse of 99 
years there 1s to be fresh settlement of revenue Most 
of the important lots, thus granted,have now been cleared, 
and many of the present holders of the grants are rich 
land-holders The rules of 1853 were virtually superseded 
by those laid down in accordance with Lord Canning’s 
Minute of 1861,—the sale-rules known as the “ fee- 
simple” rules But they proved inoperative, and a set of 
revised lease-vules was adopted in 1879 The rent-free 


1 Regulation III of 1828, Sec 13, cl 1 
# Raja Barada v Commissioner 12 M [ A 225,2B LR,PC, 
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period is,under the new mules, ten years, and there is 
only one clearance condthon ma, that one exghth of the 
entire grant should be rendered fit for cultrvation at 
the end of the fifth vear, the usual term of Jease bemg 
forty years with condition of resettlement The tenures 
are heritable and transferable 

The lands covered by the grants made under the old 
or the new rules are temporanly settled estates, and they 
come within the purview of the Regulations and Acts deal 
ing with them = They are saleable for arrears of revenue 
under Act XI of 1859 and Bengal Act VII of 1868 

In the year 1865 the Government of India gave its 
special attention to the management and preserva 
tion of Government forests The rulesin force at the 
tame were with modifications incorporated in Act VII of 
that year The importance of the preservation of forests 
was insisted on by high authorities in India and in 
1878 an_ Act? was passed to amend the [aw relating 
to them Forest settlement officers were appointed, 
as also forest officers for the presersation and protection 
of forests and provision was also made for income from 
forest produce The settlement officers were vested with 
the powers of a Collector under the Land Acquisition Act 
of 1870 Penalties were lard down for infringement 
of the provisions of the Act and the subsidiary rules 
that might be framed thereunder 

These important provisions, for the protection of 
forests required the establishment of a special depart 
ment of officers The imcome of Government may 
be classed mainly under three heads riz, sile of timber, 
the catching of wild animals especially elephants and 
produce of trees such as rubber caoutchouc, gum and 
cocoons The working of the Act has occastonally caused 
hardship upon private owners of forest lands Consic 
tions under the provisions of the Forest Act are 
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not unfrequent, and you will find in the Reports a 
number of cases on the subject ? 

A smal] quantity of land is held by Government as 
khds on acquisition either from settlement holders or 
holders of revenue-free lands I leave out of consi- 
deration such lands as are still held by Government on 
payment of rent to zemindars Acquisition of land 
for public purposes was not common in the beginning 
of the British rule The only lands then apparently 
used were for military purposes and for manufacture 
of salt The monopoly of salt-manufacture began since 
the’ year_1780 Large quantities of land on the sea- 
coast fit for the purpose were taken possession 
of by the Salt Agents of Government in the Twenty-four 
Perganahs, Jessore, Khulna, Chittagong, Midnapore and 
Balasore, for which, whenever the lands were included 
within the ambit of permanently settled estates, Govern- 


ment paid khalar: rent In 1824, Regulation I was passed 


for acquisition of lands for public purposes and the ad- 
justment of the claims of zemindars for salt lands This 


Regulation continued to be in force until the year 1857, 
when Act VI was passed, repealing it Inthe mean time, 
two Acts had been passed in 1850—Act I, extending the 
first seven sections of the Regulation to the town of 
Calcutta, and Act XLIH, declaring Railway to be public- 
work within the meaning of the Regulation Act _X of 
1870 repealed the Act of 1857, but the Act now in force 
is Act I of 1894 Under these Acts, acquisitions made 
by Government are free of all incumbrances 

Section 10 and the subsequent sections of Regula- 
tion I of 1824 deal with the right of Government 
as regards ja/paz or salt lands The Government gave 
up the monopoly of salt-manufacture in 1863, and such 
portions of the lands occupied for salt purposes as 
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were within the area of permanently settled estates, 
were assessed and settled as AAds mahdis Disputes 
arose between Government and some of the zemon 
dars 1n the district of Midnapur the latter claiming the 
tight to bold the lands One of these cases was contested 
but the Judicial Committee of the Pnvy Council decided 
im favour of Government, holding that Regulation I of 
1824 gave Government the absolute nght to these lands? 

Road cess under Act {B C) of 1880 18 payable 
by Government for the éAds mahdéls in the same way as 
by the owner of private estates Section 7 of the Act pro 
vides for payment of road-cess by the local Government 
the sum not exceeding what would be payable by a 
private person The pubhe works cess which 1s _a fund 
originally levied for famine purposes but now appro 

ated to1mperial purposes, does not seem to be payable 
by the Vocal Goverment — 

The Government dues in éhds mahd/s are generally 
realised by the certificate procedure laid down in the 
Act known as the Public Demands Recovery Act 1880 * 
The Act has not been found to work satisfactomly and 
itis expected thata new Act will be passed by the 
local legislature early next year The Act now in force 
gives the Collector, or a Deputy Collector duly em 
powered in that behalf power to file acertificate* In 
his office, and from the date of the service of notice 
thereof‘ it has the effect of an attachment on the pro 
perties belonging to the debtors * Alter the expiry of 
thirty days and if no objection be made or if an ob 
jection be made and the same be disalloned * the certi 
ficate has the force of a decree of the Civil Court and 
the Collector has the mght to enforce the same 
GN an el ee ee a ees 
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and levy the amount as acivil court The proceed- 
ings taken are generally loose, and the various steps 
for bringing the debtors’ properties to sale are left 
without proper supervision to irresponsible agents 
Instances of gross violations of private rights by sales 
under the Act are very frequent. I have been in- 
formed that Government dues are not also fully realised 
by the adoption of the Certificate Procedure I hope 
the amending Act will be so framed that not only the 
interest of Government will be duly protected, but ample 
protection will be afforded to a poor but a large class of 
subjects who are now frequently made to suffer from the 
negligence and occasional stupidity of the subordinates 
in District Collectorates It very frequently happens 
that the poor debtors, who cannot afford to have revenue- 
agents at the Collectorates to watch their interests, know 
nothing of certificates and sales of their properties under 
the Public Demands Recovery Act, until the fortunate or 
unfortunate purchasers, as the case may be, come to take 
actual possession  Lutigations follow to the ruin no less 
of the purchasers than that of the debtors The cases 
are taken through the various stages of the tardy and 
cumbrous procedure of civil courts The extension of 
the provisions of the Cess Act? for direct realisation of 
Government dues from the poor /akhzaj-holders has 
been asource of unmitigated mischief in several dis- 
tricts The amounts realisable are smal], but the means 
adopted for their recovery are expensive and occasionally 
bring down ruin ? 


? A& IX (BC ) of 1880, Sec 70 

® Since these le€tures were deliyered the Bengal Legislature has 
passed A& I of 1895 which has matenally altered the A&t of 1880 One 
important feature of the Aétis the extension of the provisions of sec. 
tion 310 A of the Code of Civil Procedure to certificate-sales 
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REVENUE-FREE LANDS 


Policy of the When the East India Company took formal charge 
Company ax Of the finances of the Bengal Provinces as Diwan of 
to lary the Great Moghul, it was found that large quantities of 
land werein the possession of private individuals who 
paid no revenue for them Starting, as they did with 
¢ theory of the king’s or the conqueror’s absolute 
lominion over the soil, the Company was not bound to 
ecognise any mght that detracted from the mght to 
ke possession of or assess with revenue every inch 
of land in the country But prinerples of humanity 
prevailed and the Government continued to the “grantees 
or their heirs such of those grants as were hereditary 
and were made before the date of the Company s acces- 
ston to the Diwani, provided the grantees or their heirs 
had_ obtained possession previous to that date”? To 
use another utterance of the framers of the Regulation 
Code of 1793, “the lemity of the East India Company 
induced them to adoptit as a principle, that grants made 
previous to the date of the Diwani should be held 
valid’ * though there were certain necessary restrictions 
Origin and The origin and history of these grants made by the 
history of re previous ruling powers in India is a subject of some 
venue-free 
grants, interest The Hindu kings, as we have seen, were en 
Utled to a share of the produce of the land for the pro- 
tection they afforded to life, liberty and property But the 


* Preamble to Regulation XXXVI of 1793. 
* Preamble to Regulation XIX of 1795. 


ORIGIN OF REVENUE-FREE GRANTS. 


great law-giver of ancient India said—* A king, even 
though dying with want, must not receive any tax from 
a Brahmin learned in the Vedas;’’* and he added,—* By 
that religious duty, which such a Brahmin performs each 
day under the full protection of the sovereign, the hfe, 
wealth and dominion of his protector shall be greatly 
increased ”* Our great poet Kalidasa in his AdAzsnana- 
Sakuntalam was referring to the utterances of Manu 
and other sages and the unrversal practice of Hindu 
kings, in the following conversation between Dushmanta 
and Madhavya — 

“ Madhavya —Say, you have come for the siath part 
of the grain which they owe you for tribute 

“ King. No, no, foolish man, these hermits pay mea 
very different kind of tribute which I value more than 
heaps of gold or jewels , observe— 


The tribute which my other subjects bring, 
Must moulder into dust, but holy men 
Present me with a portion of the fruits 
Of penitential service and prayer, 
A precious and unperishable gift.’’® 

(Dr. M. William’s Translation). 
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2 dear War a: Tadaayae | 
aaaEa Wal RiaeT TEAT | 
Manu, Chap VII.0 196 
3 face | at aad waedt gerd Usd danas weTt 
aaqecg fas 
Us! Ba, waterTsaquaar Tad faoafa dteaestata faerafe- 
Ty) WE ‘ 
aefarfa saat anat af aque | 
CHa sew fe Ft 


Abhynana-Sakuntalam, A& Ii, 


Manu, 


59 


Vishnu 


Viihaspath, 


Yajasvalkya, 


REVENUE FREE LANDS, 


Vishnu has also sud —“ A sixth part both of the virtu 
ous deeds and of the iniquitous acts committed by his sub- 
jects goes to the king’ + This exemption from tax of 
‘a class of men on the principles thus enunciated 1s an 
instance of, what lawyers call, a egal fiction The king 
13 supposed to be entitled to a sixth of the produce from 
all persons 1m occupation of land, and the exemption of a 
class of pious men 1s ascribed to a fictitious payment 
a payment which according to Hindu notions not 
only counterbalanced but outweighed by far, in both 
temporal and spiritual points of view, any benefit 
that might be conferred by actual payment in hind 
or specie 

This practice of allowing pious Brahmins, learned in 
the Vedas to hold land revenue free was soon extended 
to Brahmins, who had a large number of disciples to 
teach in otherbranches of learning and also to other 
refigious and chantable objects By the time that 
Vrihaspatt composed his svéras, who according to 
European authorities, wrote tong after the days of Manu, 
the legal fiction was lost sight of, and the sage distinctly 
speaks of gifts of lands to pious Brahmins learned in the 
Vedas without reference to it The extension of the terri 
tories of Hindu Kings and the subjugation of aboriginal 
tribes necessitated the immigration and settlement 
of learned Brahmins in the newly acquired countries 
Viihaspatr says — The king shall invite Brahmins 
versed in the Vedas and devoted to the maintenance of 
the sacred fire and settle them in the newly acquired 
Jand and make provisions for them * Yajnavalkya 
also says ~The king shall provide a place for and 
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settle Brahmins, versed in the three Vedas, in the town, 
with provisions for their maintenance, charging them to 
perform the duties of their callings "' There are various 
pious and religious acts which these Brahmins were es- 
pected to perform, and the texts of sages are many that 
require them to perform duties which, we would say, are 
necessary even for sanitary and agricultural purposes 
The grants made by Hindu kings were express- 
ly revenue-free The deeds which the kings were 
directed to execute as evidence of such grants were 
called sdsana or sazsdsana, and were required to be, 
if possible, on copper-plates Vrihaspati- states in 
detail what these copper-plate grants should con- 
tain Grantees were to hold in perpetuity, or to 
gise the rhetorical language of the sage, “as long 
as the sun and the moon shine on the horizon.” All 
future kings are enjoined to respect these grants 
Many copper-plate grants, almostin the very langu- 
age of Vrhaspati’s texts with immaterial modifications, 
have been recently discovered For the purposes of 
the present lecture, I would draw your attention to 
only a few specimens covering lands in the Lower 
Provinces of Bengal ‘The tide of Aryan migration to- 
wards the East was rather slow Bengal attained 
importance as an Aryan kingdom during the reign of 
the Pal Rajas and their successors, the well known 
kings of the Sen family It 1s said that the celebrated 
Ballal Sen® and his worthy descendant Lakshman Sen‘ 
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made alarge number of grants in favour of learned 
Brahmins and even of Kayasthas, who had been invited by 
Adisur? from the North Western Provinces to take up 
permanent abode in the nch and alluvial Jands of the 
Gangetic delta. Several ancient families in these pro. 
vinces claim their descent from these settlers, whom the 
policy or liberality of the Sen Rayas drew down from 
the earlier habitations of our Aryan fathers, and they 
still hold lands under grants made eight or nine cen 

tures ago The copper plates that have been discovered 
are legal documents, complete in every respect, executed 
apparently for pious and religious purposes Vigraha 
Pal was one of the Pal Rayas, and the Amgacht platet 10 
an instance of alienation of revenue made by him A 
copper plate was discovered near the Sunderbuns 
some years ago, executed by the celebrated Raja 
Lakshman Sen® Another copper plate was discovered 
in 1874 in the Tarpandight in Dinaypur, also exe- 
cuted by Lakshman Sen by which the grantor granted 
a share in the land of the village of Bilahists ¢ 

A similar plate executed by Keshub Sen son of 

Lakshman Sen, has also been found in Perganah 

Idilpur in Bakherguny)* Copper plates have also 
been discovered, similar in language and import, exe- 
cuted by the Hindu Kings of Behar—the Magadha 
and the Mithila kings Grants of lands revenue free for 
the performance and continuance of the norship of 
Hindu Gods were also numerous They are generally 

Jin the names of the priests the sebayets 

Grants to Brahmins are known in Bengal by the 
generic name, dramhattar, and in Behar by the name 


brit (eft) and lands dedicated to the gods by the name 
er SO 
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evattar or bissenprit. These grants are known in 
different parts of the country and, according to the 
peculiarities of the terms and conditions, under various 
names, some of which require specification Mahatran 
are revenue-free grants to persons or families other than 
Brahmins These latter are also numerous in Bengal 
proper, especially in the Presidency Districts 

As I have already said, the Afgan conquest of Bengal 
was never complete Many of the ancient Hindu royal 
families, which, according to the practice of olden days, 
had only become tributaries or subordinates of the 
Sen family, as the imperial power, continued to hold 
on, after the conquest, sometimes yielding only nomi- 
nal allegiance to the Musalman viceroys or kings, and 
not seldom defying them. The grantees of revenue- 
free lands in these independent or semi-independent 
principalities remained in quiet possession, and we 
have reason to believe that fresh grants continued to 
be made even in the days of Afgan rule The Great 
Moghul could not make much impression in Bengal 
The same causes, which had worked in the days of India’s 
freedom from foreign yoke, impelled, with equal force, 
the class of men latterly called semzndars, to occasionally 
alienate the state share of the produce of lands in 
favour of Gods and Brahmins and the gentry in these 
provinces Thus large quantities of land in the 
Bengal Provinces, especially in Bengal proper, came 
to be dakhirazz e, free from &hzraz or revenue, and 
the East India Company, when they accepted the 
Diwani from the great Moghul, had many difficult prob- 
lems to solve with reference to them 

The doctrines of the Mahomedan faith, as much as 
the Hindu, favoured grants or appropriations for reli- 
gious and charitable purposes ‘‘Superstitious uses” 
is an expression that could be applied equally to the 
practices of almost all nations and all creeds Religious 
fervour existed in the Afgan and the Moghul Kings 
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and Emperorsinahigh degree Even that extraordin 
ary prince Akbar Shah with his broad views, which 
some bistomans have characterised as irreligious, was 
not slow in making gifts of lands to men of great 
merit, and for pious and charitable purposes Instances 
of grants by other Mahomedan potentates to Hindus 
were not also uncommon 
Grants to military officers and servants of the state 
were called_sazgirs in the days of the Mahomedan gov 
ernment. In the language of Regulation XX\VII of 
793° ‘ Fargers are to be considered as hfe tenures 
nly and with all other hfe tenures are to expire with 
e¢ life of the grantee unless otherwise expressed in 
he grant.” They have often been said to be Iife grants, 
Onginally of a feudal character, but not hereditary, 
they were granted on condition of service. In India, 
however, offices frequently descend from father to son 
and they were renewed very {requently in favour of 
the sons of previous holders But the terms of yaiger 
grants were not uniform They were occasionally given 
to be held as hereditary and alienable grants A jaigrr 
must be taken prima facie to be an estate for_life 
only although it might be on such terms and condi 
ifons as to make it heredstary ® Under British adminis 
tration many ysargers have become hereditary and 
alienable* Yaigirs are said to be of two _kinds— 
nditional and unconditional Conditional yasgirs 
uld be held as long as the grantee continued to perform 
he service for which the revenue was allenated in 
Unconditional yargtrs are personal grants 
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for life? In Bengal there are a few jazgers, but in Behar 
there are a good many created by the emperor Shah 
Alum, and they have since been treated as estates of in- 
heritance 2 [t should be remembered that /azgz7s are 
not grants of lands, but they merely indicate intercep- 
'tion of the d/z2a7 They are not strictly /adhiza. 

Afitk or Afiiik was, in Mahomedan times, a grant 
of land, and not merely interception of the revenue. 
The grantor was usually in occupation of the land. 
Such grants are very common in the North-Western Pro- 
vinces , they are rather rare in Bengal and are general- 
ly known by other names, They are hereditary and 
transferable 

Regulation XXXVIT of 1793 refers to altamgha, 
ayma and madadmash grants as hereditary and trans- 
ferable by gift, sale or otherwise 3 Hereditary a/tam- 
ghas were royal grants under the Emperor's red seal, 
and referred to revenue of land under cultivation. They 
are now found chiefly in Behar 

Aymas were grants made to /mams by the 
sovereign. In Bengal they are of two descriptions,— 
revenue-free (/zkhira7) and revenue~ paying (malgoozary). 
We shail deal with revenue-paying aymas later on, as 
they are now regarded as revenue-paying estates. 
Revenue-free aymas arein their incidents the same as 
milek and madadmash 

“Madadmash grants are not uncommon in Bengal. 
They were made for religious purposes and, as such, 
are inalienable * The grants were in perpetuity The 
distinction between madadmash and grants of a similar 
nature known by other names 1s very little, except as to 
origin and use of the lands , but whatever the origin, the 
Regulation of 1793 has done away with all distinctions. 


1 Bukronath v Government I. L R 5 Cal 389 
* Field’s Introdu@&ion to the Regulations p 68 
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Seyurghal grants are not mentioned in the Regula 
tion, but they are found in Bengal These were grants of 
lands to learned men and scholars, to AMfadrasas _or 
colleges or to Fakers or saints who withdrew themselves 
from worldly affairs They were onginally for life, but 
when grants were made to colleges they were neces 
sarily perpetual These grants like malgoocary aymas 
were not free from revenue and one fourth of the reve 
nue was payable as the share of the state 

Nasarat lands are held for performance of services 
and for other religious parposes at musytds They were 
granted for public purposes for the benefit of the Maho- 
medan community Being public endowments, they 
are inaltenable in their nature like lands granted for 
other charitable and religious purposes. The succession 
is regulated according to the directions in the grants, or 
the custom and usage prevalent in the locality 

{t does not appear that during the period of the 
Mahomedan government of the Bengal provinces, any 
serfous attempt was ever made to resume revenue free 
or rent free lands though, as a matter of fact, they 
were then almost as abundant as they were in the year 
1793 After the assumption of the Diwani in 176s, 
some fresh alienations were undoubtedly made The 
distressful visitation of the famine and the consequent 
SepopuJation the necessary solicitation of the remin 
dars to have men of the higher classes an well as 
actual cultivators to occupy and cultivate the land and 
prevent its reverting into the state of primeval forest 
under the tropical sun and rain and not unfrequent 
ly the fraudulent desire on the part of some zemindars 
to take advantage of the revolution and the ditorder, 
attending the administration by a set of handlul men 
who were from their ignorance of the people and their 
language,merely tools'in the hands of crafty subordinates 
had induced alienations of land as /atAiray without the 
authority of Government. The supenor officers rey 
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Company’s service had reason to believe that land to a 
considerable extent, held under exemption from payment 
of Government revenue, existed in the Bengal provinces, 
some under proper authority, but a good deal under frau- 
dulent and forged grants The Directors of the Company 
wanted money Increase of revenue was urgently needed, 
and as a means of replenishing the exhausted coffer, 
plans were early adopted to check further alienations, 
and for ascertaining the real merits of the alienations 
already made The first attempt was made by Warren 
Hastings in 1782, and Regulations were passed for the 
purpose These were modified in the following year. 
These rules, again, were, with certain modifications, 
reproduced in Regulations XIX and XXXVII_ But the 
plans thus made for the increase of revenue were In- 
effectual, and Regulation II of 1819 was passed to carry 
out effectively the object of the Resumption Regula- 
tions of 1793 The Regulation of 1819 1s well known 
in Bengal by the vernacular name, Doem Quanoon? 
Other Regulations were subsequently passed in fur- 
therance of the same object, and Regulations IX 
and XIV of 1825 and III of 1828 are the most 1m- 
portant of them This last Regulation empowered 
the appointment of special Commissioners, known 
in Bengal as Khés Commissioners, for the trial of the 
large number of resumption cases which were filed after 
the passing of Regulation II of 1819 The Government 
succeeded 1n resuming some lands, and the holders of 
permanently settled estates derived additional income 
by having occasional recourse to the resumption laws, 
but, more frequently, to forcible ouster 

The study of the resumption laws and the numer _ Study of re- 
ous rulings interpreting them 1s now of little practical saa 
utility. The legal machinery introduced by these laws, pracheal ut- 
with allits crushing power, has done only a small acs 
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portion of the work, it was intended and expected to 
chieve, but the stronger hand of time, with its rules of 
rescription and limitation, has now almost eatirely 
utcted titles, however disputable at one time. Now 
nd then, a purchaser under a sale for arrears of res 
enue or reot, obtaining land free of incumbrances, 
ttempts to disturb long possession , now and then, the 
mbination of ratyats sets up false and fraudulent 
‘akhiray \tles to defeat or delay the realisation of rent 
y Rew or oppressive landlords and, occasionally, the 
forcible ouster of /akhiray holders compels them to seek 
remedy at law but these cases are growing rarer with 
the lapse of time The cases that are now instituted 
are decided more on genera) principles of prescription 
and limitation than on the technical rules laid down in 
the Bengal Regulations But notreatise on the legal inca 
dents of land in Bengal should be without a few words 
on the once important laws about resumption Laws, 
which cost immense sums tn litigation, and procedures, 
which brought forward immense learning and legal 
disquisitions, are matters of study and cunosity to legal 
antiquarians 

Broadly speaking the Resumption Regulations re- 
ferred not only to lands within the ambit of perma 
nently settled estates but also to lands outside the same 
The Jatter class of lands was not dealt with by the ear 
her Regulations Regulations H of 181g IN of 1835, 
ALV of 1825 U1 of 1828 and IX of 1833 deal with lands 


not included within the limits of any perganab, moutah 
or other division of estates, already settled They were 


mostly waste or uncaltivated lands at the trme of the 
permanent settlement.? The proceedings however, 
about them were also called resumption proceedings. 
rt 
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At the time of the Decenntal Settlement, large 
quantities of unascertained land had been left unas- 
sessed, though they were within the settled area The 
Government, at the time, classed them under two heads, 
the one claimed to be held under Badshahi or royal 
grants, the other ou-Badshah: The rules passed on 
the 23rd April 1788 had dealt with Badshahr grants, and 
those passed on the rst December 1790, with the other 
class In the Code of 1793, passed on the rst May of that 
year, the distinction between the two classes of grants 
was preserved. In the Proclamation announcing the 
Permanent Settlement, the Governor-General in Council 
retained the power to “impose such assessment, as he 
might deem equitable, on all lands at present alienated 
and paying no public revenue which had been or might 
be proved to be held under illegal or invalid titles.” 

he Proclamation then went on to say—“ the assessment 
o imposed will belong to Government, and no proprietor 
f land will be entitled to any part of it”? This part of 
he Proclamation applied to both classes of lands claimed 
as revenue-free ? Section 36 of Regulation VIII of 1793 
also referred equally to both the classes.® 

Now, what are these Badshahz grants? It would 
seem from the expressions, Badshaht, Altamgha, etc., 
used in Regulation XXXVII of 1793, that the framers 
intended to denote by the word Sadshahz, all sorts 
of grants made or alleged to have been made by the 
Mahomedan Emperors only The corresponding Regula- 
tion XIX of 1793 refers in words to “ numerous grants 
not only made by the zemindars but by officers of 
Government appointed to the temporary superintendence 


1 Reg I of 1793. Sec 8, cl 3 

? Preamble tu Regs XIX and XXXVII of 1793 

2 The assessment 1s also to be fixed exclusive and independent of 
all existing lakhiray lands, whether exempted from the Khiray (or public 
revenue) with or without due authority” Reg VIII of 1793, Sec. 36, 
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af the collection of revenue”! The Regulation about 
Badshahs grants does not in words refer to grants 
made by the previons native goveroments Bat it 
was not necessary to say anything about grants made 
by Hinda kings Forged documents purporting to be 
under the anthonty of native governments might be 
Produced, but Government either omitted, or did not 
care, to legislate about them Regulation XAAVIT?* 
contemplated cases more of expired grants than grants 
which might be held to be forged, altered or ante 
dated. All grants of lands, whether Bodshah: or not, 
made by whatever authonty for ‘holding land exempt 
from the payment of any revenue previous to the r2th 
Angust 1765 were declared to be valid provided the 
grantee or his heirs had dona jide obtained possession 
previous to that date * and provided that the grants 
were made in perpetoity 

The burden of proving the genuineness and validity 
of these grants was on those who set them up, the pre 
sumption being that the Government was entitled to as 
sess every inch of land ¢ The burden was rather heavy 
and it became heavier as yearselapsed. Regulation XIV 
of 1925, therefore, enacted that uninterrupted posses 
sion exempt from assessment from the date of the 
Diwani in Bengal Behar and Onssa, and from the t4th 
October 1791 in Cuttack, would be sufficient to prove valid 
lakhtray title * but proof of possession and the hereds 
tary nature of the grant (in the case of persons not the 
original grantces) must be given by the claimant 
oti Ata ge ee 
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* Reg XXAVIN of 1793 See. 12. 

® Reg XIX of t793 See. aand Reg XNXVI of 1,99 See. e 

Reg XUV of 1825, Sec. 3, cl gy Stabarsjah oe Gorerament 
AM UL A 465, Ometh « Detbles Sp WOR gS; Rata 
Krishan e Radha Mangee aSer 3461 Elfin e Thana t WR 


1644 Koylashbashiay © Gocoolmeal ft L RB Cat #39 
See 3, ¢1. 2,35 Mabarajae Goreramest aM fA a8 


é 
NON-BADSHAHI GRANTS, 


No royal grants could, in the nature of things, be 
made after the r2th August 1765, and no grantee 
could rely upon any imperial firman made after that 
date The rules of 1793, therefore, held that, on the 
expiry of hfe-grants, and on any propounded document 
of revenue-free title being found to be forged, the 
lands covered by them would revert to the State, 
whatever the quantity might be, and on resumption, 
expiry or escheat, they would be assessed and settled in 
perpetuity, agreeably to the rules of settlement con- 
tained in Regulation VIII of 17932 The zemindars, 
within the ambit of whose estates the lands lay, were 
declared entitled to settlement, asif the Jands were 
separate revenue-paying estates ® Any questions as to 
the nature of the original grants, whether for life or in 
perpetuity, were to be decided by the terms of the grants, 
or if they were not found, according to the ancient 
usages of the country 3 

The more important class of grants, ina lawyer's 
point of view, 18 the zon-Badshaft. As I have already 
said, proprietors of settled estates had no title to 
possession of lands covered by invalid or expired 
Badshahi grants though lying within the ambit of their 
estates and whatever the quantity might be But the 
case was different with the other class Regulation XIX 
of 1793 laid down different rules for resumption and 
assessment of lands according to quantities and dates 
of grant ‘They were classified as,—(1) exceeding one 
hundred bighas, (2) below one hundred and exceeding 
ten bighas, and (3) not exceeding ten bighas 

Again, for the sake of convenience, I may classify 
them with reference to time under the following heads .— 
(1) from rath August 1765, the date of the Diwan, 
to the t2th April 14771, the beginning of the Bengal 


‘Reg XXXVII of 1793, Sec. 6 
*Dabee v Joy 12 W R 361. 
"Reg XXXVII Sec. 2, cl 3 
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year 1178 or the 26th September 1771, the beginning of 
the Fuslee and Walaty year 1179 (2) from these latter 
dates +e the sath Apnl 1771 or the 26th September 
1771 to the rst December 1790, (3) the period subse 
quent to the ist December 1790 
Regulation \{X declared “that afl revenue free 

grants made since the rath August 1765 by any other 
authority than that of Government and which might 
Dot have been confirmed by Government are invalid”? 
As regards grants of land, exceeding 100 bighas whether 
lying in one village or two or more villages and shen 
ited by one grant previous to the rst December 1790 
he Government had the right to resume and assess the 
lands * The proprietor of the estate within the ambit 
f which the Jands might be situated had no right to 
he same? bat if the grant was posterjor to_the_sst 
ecember 1790, the date of the Decennial_ settlement, 
he mght to resume and assess was in the propnetors 
f estates or dependent talugs, and they and their 
anagers were enjoined to resume och lands? 
Putnidare and owners of similar permanent tenures hold- 
ling estates or parts of estates, being vested with the 
nght which might well be called proprietary within the 
meaning of section 10 of the Regulation, had the same 
powers as proprietors Bat nutwithstanding the grant 
of a putor or any other lease in perpetuity, the propre 
tor of the estate retains the power of bringing resump 
tion suits as the resumption would inure to his own bene- 
fit os well as Co that of the putnidar * A reminds is not 


‘Reg XIN of 1793, See. 3. 

‘Reg XIX of 1793, Sen 7 

® Gopate Oodhub WR. (1864) 156; Beer w Umakant WR. 
(1849) 292; Ram w Deensoa WR. 79 

* Mahomed » Urnblcea WR. (1864) 1323 Rarbara » Mooathes 
Mahomed WR (IB4y) 217) see alto, Raj Kishen © Dhoee Binew 
2 Hay 421; Alkcowree ¢ Moher aSer 1tgr Worrhery Abbast Af 
Po) a3 (2 Ser 875). 

9 Okhoy + Mabomed WOR. (fM5y) 313. 
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precluded from resuming lakhiraj land situated in a 
dependent taluq, though such dependent taluqdar has no 
right to resume.) When land exceeding one hundred 


Aighas was admittedly held by a dakhtrajdar, the pre- 


4} 


sumption was that it was held under one grant, and that it 
was resumable by Government and not by the zemindar. 
In order to rebut the presumption, the 7emindar must 
shew that the land, though beyond one hundred bighas in 
extent, was held under different sanads.° 
If the grant of land in excess of one hundred meus 
was made after the r2th August 1765, and previous to the 
‘yath April 1771 in Bengal or the 26th September 1771 
in Behar or Orissa, the Government had only the right to 
assess at revenue called,in vernacular, usf-jumma te, 
equal to one-half of the produce of the land according to 
the perganah rate, the grantee being entitled to posses- 
sion If any part of the land remained uncultivated, russud: 
or progressive jumma was tobe fixed If the holder of 
the grant agreed to pay the revenue so assessed, the 
jumma was to be fixed for ever. The talugs thus formed 
were called independent talugs If, on the other hand, 
the grant set up by the holder of the /akhzraj land borea 
date between the r2th April 1771, or the 26th September 
as 1771, the case might be according to the Province in 
which the land was situated, and the rst December 1790, 
the assessment was to be made as on ordinary revenue- 
paying lands according to the rules given in Regulation 
VIII of 1793 3 If the settlement was accepted by the holder 
of the land, the estate would likewise be recognised as 
an independent taluq If, however, the grantee refused 
to accept settlement, the land was to be held #has and 
dealt with under the settlement rules as to khas makatls. 
Lands held under grants made after the rst December 


Ste a ee 


' Jugunnath » Pogose4 W R 43 
? Jogendro vw Hurry W R (1864) 145 
> Reg XIX of 1793, Sec 8,cl 3 
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1790 were to be considered as parts of the ma/ or rent 
paying lands of the holder of the estate within which 
they might lie, and the proprietors were entitled 
to eject the holders, whatever the quantity of land 
onght be? 

Land not exceeding one hundred bighas but exceeding 
ton bighas, whether lying in one village or two or more 
villages and ahenated by one grant declared invalid, 
was to form part of the estate or dependent talug with 
in the ambit of which the land was situated* Regula 
trons [and VII of 1793 had declared the rght of the 
State to all lands unassessed at the date of the De 
cennial Settlement, but Government thought that the 
revente payable by holders of permanently settled 
estates would be better secured if the benefit denved 
from the resumption of small /atdtray fands were con 
ferred upon these proprietors, and so it gave up in their 
favour the mght which it unduubtedly had® If the 
grantee of land exempt from revenue held under a sanad 
bearing a date between the rath August 1765 and the 
fath April 1771 1n Bengal and the 26th September 1771 
in Bebar or Orissa he was entitled to hold the land 
as a dependent talnq subject to the payment of rent to 
the proprietor of the estate the amount being fixed in 
perpetuity by the Collector acting under the revisional 
powers of the Board of Revenue The amount assessed 
wastobe insuchacase nsf (one-half) ¢ Butifthe sanad 
propounded bore a date posterior to 1771 and previous to 
the sst December 1790, the amount of rent assessable 
was In the discretion of the revenue officers the full rate 
being generally levied The rent of these dependent 
talugs was assessable under almost the same rules as those 
for lands of which revenue was payable to Government 


* Reg XIX of 1793, Sect. toand 11 
© Reg XIX of pgs, Sec. 6) Ramey Deseo, a WR, 879 
* Reg XIX of n7p3, Swe 6; Reg Mel 1819 Sec zh t 
* Reg XIX of s7py Seas Gandy. 
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Land not exceeding ten bighas in area was not to be 
subjected to the payment of revenue if the sanad bore a 
date between the 12th August 1765 and the rath April 
1771 in Bengal and 26th September 1771 1n Behar or 
Onssa, provided it was found that the produce was 
“ bonafide appropriated as an endowment on temples or 
to'the maintenance of Brahmins, or other religious or 
charitable purposes ’2 This rule was declared to extend 
also “to all grants of land whatever, not exceeding ten 
bighas, made previous to the Diwan, the produce of 
which was in 1793 so appropriated ”! Lands held under 
grants subsequent to these dates were declared assess- 
able in the same way as lands exceeding ten bighas. 

These are the substantive provisions of the Resump- 
tion Regulations, but legal practitioners, even in those 
early days when resumption cases were numerous, had 
seldom to deal with grants made subsequent to the date 
of the Diwan1 No claimant of lakhiray land, whatever 
its quantity might be, would think of setting up, if 
he was disposed to set up a false plea, a title by grant 
posterior to that date The only practical ques- 
tions, therefore, that arose, related to grants, which, 
if proved, would confer absolute proprietary nght to the 
grantees Ifthe grants were declared invalid under 
section 17 of Regulation XIX of 1793, or if no grants 
were proved, dona jfide_possession could be relied on as 
evidence of title The provisions of section 3 of 
Regulation XIV of 1825 were applicable to all classes 
of /akhtray lands, and bona fide possession cauld be re- 
lied on in proof of title 

. The later Resumption Regulations, of which II of 
1819 is the most important, made no alteration in the 
substantive law as laid down 1n-the Regulation Code of 
1793 They modified only the procedure and established 
special courts for adjudication of claims to hold dakhzraz 


1 Reg XIX of 1793, Sec 3,cl 4 
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lands Resumption cases were onginally tnable by civil 
courts, the assessment of revenve on resumption being 
left to the fiscal authorities Section 30 of Regulation 
II of 1819 gave concurrent jurisdiction to the civil courts 
and the Collectors On the passing of Act of 1859 
& question was raised as to whether section 28 of the 
Act, which made a material alteratton in the law of 
landlord and tenant took away the mght of the cvil 
courts in the country to try resumption cases. In 
Gunga Hurry Dhobey v H D Tripp? a Division 
Bench of the High Court held that a suit by a land 
lord for resumption of land alleged to have been set 
up as dakhtray since 1790 was exclusively cogmzable 
by the Collector under section 28 of Act \ of 1859 
The question subsequentl, came before a Full Bench, 
and the majority of the judges held that the Collec 
tor and the civil courts had concurrent jurisdiction * 
But the question ceased to be of much practical 
importance, as Bengal Act VII of 1862 took away the 
Collector's jarladiction In such of the Benga! distnets 
in which Bengal Act VIII of 1869 was in force, and on 
its repeal, Act VIII of 1885 15 now in force the Collectors 
have ceased to have any judicial function in rent cases 
as well as resumption cases 
Questions were also raised as to the court that 
should try the procedure that should be adopted and 
the statements that should be made in the plaint in cases 
sn which the allegation of the proprietor was that the 
lakhirajdar held under a grant made subsequent to the 
rst December 1790, or had possession only subsequent to 
that date? Under Act \ of 1859 the Collector has con 
current junsdiction under scction 28, and he has exclu 
Gangae ThpprW R, 3t 
*Sonateay AbloolaW Riot: &. BL RLF DO, toprece alto 
Mabomede Laut Meebee to W Rotoys Rearccastoas Motor ta 


R 13951 Rame Calleftor 92 WR. 49; Sev may 
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sive jurisdiction 1n assessing rent, though he has no juris- 
diction in cases for resumption of lands held under grants 
made previous to the 1st December 17907 


If the grant is made by the proprietor of an 


estate, it 1s binding upon him, his heirs, represen- 
talives Bud weslans, notwithstanding the declarations 
free grants” A purchaser in execution of a civil 
court decree, a putnidar, or holder of any perma- 
nent tenure made since 1790, 1s a_ representative 
of the proprietor, and he is equally bound by such 
grants’ But the invalidity of such a grant is a 
Algood plea, if set up by Government, in case it t happens 
to come into possession under a title paramount or 
ona sale for arrears of revenue, orif it 1s set up 
by persons who may claim under Government or 
under a sale for arrears of an entire estate. The 
Government or such a purchaser is entitled to the 
right as granted by Government on the date of the Per- 
manent Settlement* 


Grants of land made since 1790 are really rent- 
Stree, and the Jands are not revenue-free The dis- 
tinction between revenue-free and rent-free grants 


is commonly lost sight of, the vernacular words 
niskar or lakherag being equally applicable to both 
classes and used indiscriminately The Bengal Ten- 
ancy Act of 1885 has defined the words tenant and 
rent, and they include cases in which grantees of land 
situated within the ambic of an estate hold under 
grants made by a proprietor subsequent to the Perma- 


1 Mooroobbee v7 Latoo W. R, Sp vol, 7o, 2 Hay 437 

* Mahomed v, Asadun-nissag W_R, (F_B) 1, contra Peezeerooddeen 
v Modhoosoodun2z WR (F B) 15, Judoov Bonomalee 2 W R. 295 

7 Mahomed @ Asadun-nissi 9 W R (Ff B)1, Dabeeo Joy 12 
W R 361, contra, Chunder v. Bunko 3 W. R. 177 

1 AG XI of 1859, Sec 37, Koylashw Gocool IL R 8 Cal 230,sc, 


10C.LR 413 Dabeeo Fuqueer W R (1864) 293, Nobo 7 Maharanee 
5 W R. 191; Mahomed », Asadun-nissag W. R (F B,) 1. 


|S. 


ot 


Who may 
resume, 


DistinGtion 


between rent. 


free and rev- 
enue-free 
lands 


t 


t 


78 REVENUE FREE LADS. 


ent Settlement.’ The grantee or his heirs would be 
bound to pay but for the contract or grant, rent as hold 
ng under permission of the proprietor, for the use and 


occupation of the land The _relatronship between the 
grantor and the grantee 1s thas really that_of landlord 
andtenant® Such Ira) holdings are rent free lands 
aad not _revenxe free, and they are _resumable by a 
purchaser on a sale of an estate or tenure free of incam 


tances ° 
Limitation Section 28 of Act X of 1859 repealed, as we have seen 
ander A@ X see ro of Rerulanen Reet tres 
of 1859. section 10 of Regulation XIX of 1793 and the correspond 
ing sections of the other Resumption Regulations, and 
lad down ‘ Any propmetor or farmer who may desire 
to assess any such land or dispossess any such grantee, 
shall make an application tothe Collector, and such 
application shall be dealt with as a suit under the 
Act. * The {imitation prescribed was twelve years’ from 
the accrual of the cause of action but if the twelve 
years had already elapsed the smt might be brought 
within two years from the date of the passing of the Act.* 
Clause 14 of section 1 of the Limitation Act (AlV of 1859) 
also prescribed twelve years as the penod of Inmitation * 
Lissttatlon The Limitation Act of 1871% re enacted the same 
under later rule,with a proviso that no such suit should be maintained 
ee where the land formed part of a permanently settled 
see ee ae se Ni eee a ie ree 


AA VIII of 1885 Sec. 3, cla 3 and ¢. 

*Gokhat w Govind I LR. gy Cat gat See also TLR g_Cal 5% 

Dabeos Fequcer W R. (1864) 293) Noboo Maharanee 5 W Rr 
Ipt; Bholaw Uma l. LR t4 Cal. 440. 
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*Sonaton e Abdool 2 W R.(F Bs 20. 

* AA Xol 1859 See. 28 
7 Bawsecrooddeca y Shibpersad We Ro (1844) 1705 Rash & 
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estate and was held rent free from the time of the Per- 
manent Settlement This proviso, however, was unneces- 
sary, the sections dealing with the mght of auction 
purchasers on revenue-sales of entire estates having 
laid down the same rule’ The proviso to art 130 
Was accordingly repealed, when Act XV of 1877 was 
passed ® The result seems to be that no title to /akh- 
zraz_\and created before the rst May 1793, the date 
of the Permanent Settlement, can now be disturbed 3 
The period of limitation for suits by Government? 1s 
sixty years, but in other respects, the same Jaw applies, 
Purchases made by Government under Act XI of 1859 
are subject to the provisions of that Act ® It. has been 
#jheld that /a22zraj tenures are incumbrances within the 
meaning of the Sale Laws, and they can be avoided only 
if they have come into existence since the Permanent 
Settlement © J presume there can now be no cases 
of resumption of revenue-free lands, as they are, by 
lapse of time, sufficiently protected 
It 1s necessary to say a few words on the regesters of Registers of 
revenue-free lands From the time that the attention of /*###7% land 
Government was drawn to, what was supposed to be, 1m- 
proper and unauthorised alrenations of the share of the 
State in the produce of lands claimed as /akhiraz, and 
the separate department of Government office, known as 
the dase semindufter, was established, the importance 
of keeping registers was felt Regulations XIX and 
XXXVILe of 1793 laid down definite rules for the purpose « 
and declared that grantees of /akheray lands, badshaht 


or otherwise, should, within one year of the issuing of 


1 A&t XI of 1859,Sec 37, A& VII(B C) of 1868, Sec. 12 

2 A& XV of 1877, Sch 21, Art 130; Biro Ray I LR 16 6 Cal 449 

* A& XV of 1877, Sch 11, Art 149 

* A& XI of 1859, See 58. 

® Koylasbashiny » Gocool Mon1,I L R_8 Cal, 230 

® Reg. XIX of 1793, Secs 11 to 34, Reg gp XXXVI of 1793, Secs. 
16 to 41 
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Notifications inviting registration,? put forward their 
claims in written applications The Collectors of dis 
tricts were, however busy with other important matters, 
and notifications inviting claims were not tssued in 
most distncts, and even where notices were issued the 
registers were not duly kept Regulation VIII of 1800 
was, accordingly, passed and it made stringent provt 
sions for the issuing of the notifications prescribed by it * 
The Collectors issued notifications under Regulation 
VIL and in some of the distncis numerous applications 
were filed and registers of claims were prepared The 
entries of claims are known as fardads, and those _of 
1802 AD (1209 B.S) are wellknown Copies of 
these entries in the registers kept under Regulation VIII 
are often put in as evidence of éetArray title, and, f 
eheve, they are almost always admitted * But I doubt 
whether section 13 of the Evidence Act can be invoked 
as giving these fardads any evidentiary value It should 
also be remembered that the registers themselves have 
seldom been kept in the stnct way prescribed by the 
Regulation Registers of valid /akhiray lands admitted 
as such after regular judicial enquiry were used to be 
kept in the Collectorates and were called C registers 
‘The Land Under Act VII of 1876 of the Bengal Legislative 
Rapuiration Counal known as the Land Re,istration Act, provision 
is made for special registers of revenue free lands 
Register (B) 1s the general register of revenue-[ree 
Jands and part 1 contains entries of all lands exempt 
from revenue in perpetuity held under dadshahs, 
Aukame and other lakhiray grants which have been 
declared to be valid by competent authority® according 
to the Regulations Of the intermediate registers part If 
ee 
"Reg XIX of 1793 See 24; Reg KN Mel 1790, See. 19. 
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Omeks Dabbina, W LR Spy vol, 98 pand sce Sev T- 
ARVIND C) ct i876 See « 

ANIL Cel 876 See.g 


LAND REGISTRATION ACT 


refers to revenue-free lands? The Land Registration 
Act has made registration compulsory,? and every pro- 
prietor, common manager appointed under the Bengal 
Tenancy Act, or mortgagee in possession must register 
his name within six months? Sections 78 and 79 of the 
Act afford indemnity to ralyats paying rent to the 
registered owner, manager, or mortgagee in possession, 
and take away from the unregistered owner the nght 
of suing for rent, though the mere registration of name 
does not entitle the person, whose name has been regis- 
tered, toget decrees for rent against tenants without 
any other evidence of title * But the Bengal Tenancy 
~ Act includes these revenue-free lands in the definition 
of estate, and the owners thereof come within the 
definition of propriefors,® and section 60 of the Act 
entitles the registered owner to a decree for rent with- 
out any other proof of title The Land Registration 
Act does not, however, deal with lands which have not 
been admitted to be revenue-free by proceedings under 
the Resumption Laws Registration of the name of the 
proprietor being compulsory, and no one being bound 
to pay rent to any person claiming such rent as pro- 
prietor unless his name is registered, it has been held that 
no suit for rent can be maintained, unless the claimant’s 
name be on the register under the Act at the date of 
suit ® Such a rule obviously causes injustice in a great 
many cases, as the rules of limitation may bar claims be- 
fore the claimant can obtain a decree for registration * 

1 A& VII(B C) of 1876, Sec 17 ? A@ VII(B C) of 1876, Sec 38 


7 A& VII (BC) of 1876, Sec 42 Asto common manager, see 
Magqbul v Girish,] L R 22 Cal 634 


‘Ramkristo v Sheikh Harasn,] L R g Cal 517,sc,12C LR qr 
5 A& VIII B—€5 of 1885, Sec 3 


* Surya v Hemant,1 L R 16 Cal 706, Dhoronidhur o Wayid- 
unmissa,1 L R 16 Cal 708 

*In Alimuddin Khan v Hira Lal Sen and others (I LR 23 Cal 87) 
the majority of the Full Bench have held that the produétion of the cer- 
tificate of registration, when the suit comes on for tnal, 1s sufficient 
Such a rule will abate the rigour of the law 
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There 13 another class of revenue free lands which 
comes within these rules laid down in the Registration 
and Tenancy Acts namely, lands of which Government 
has, in consideration of the pay ment of acapitalised sum 
granted propnetary title free im perpetuity from any 
demand of land revenue 

The Bengal Cess Act of 1880 has also included within 
the definition of ‘ estate”? the revenue free lands enter 
ed in Register B partt of the Land Registration Act, 
and the mghts and habilities of the owners of these lands 
under the Cess Act are the same as those of revenue pay 
ing estates * The annual amount of road cess and pub 
he works cess 1s calculated upon the annual yalue, but no 
deduction 1s of course allowed asin the case of revenue- 
paying estates 9° The amount 1s payable in two equal 
instalments or in one annual payment on such day or 
days as the Local Government may appoint ¢ The amount 
1s recoverable under the Public Demands Recovery Act 


The Dawh cess under Bengal Act VIII of 1862 13 not 
payable by holders of revenue free estates Jt was 


apparently an oversight. But the tax itself, under the 
present state of things onght not to be levied and the 
Act ought to be repealed 

Revenue free lands are generally speaking heritable, 
partible and alienable as estates except lands dedicated 
to pious and charitable purposes as to which the Iosy fs 
somewhat complicated But they are not partible by the 
Collector under the Estates Partition Act of 1876 The 
definition of estate in that Act does not include revenue 


free lands! “The putition “of such lands must be made 
civil courts,* though the principles" of partition ma 
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Subletting of Zakhzraz lands 1s common, but the pro _ patn; Sale 
gsions of the Putni Sale Law (Regulation VIII of 1819) Law 
are not applicable to permanent tenures created by 
holders of revenue-free lands In fact, such subordinate 
tenures go by other vernacular names, such as sstemrart, 
mukurrary maurust &¢ 
The Zakhzraz lands, which, at the present day, become Bnus pro 
the subject of resumption-surts in the Bengal Provinces, and: 
are lands alleged to be held without any title from a time 
posterior tothe Permanent Settlement, or held under 
grants made after the Permanent Settlement by holders 
of estates or permanent tenures We have already seen 
that the grantors, their heirs or assigns are bound by the 
terms of the grants! In cases of adverse possession as 
akhira7 (without payment ot Font), the ralesor imitation, 
are strong barriers to claims at the present day? If thet 
suit is for possession by the proprietor of an estate or a 
tenure-holder, on the allegation that the land claimed as 
lakhtraz 1s not really so, butis a part of the mal or khzrazz 
lands of the estate or tenure, it 1s for the plaintiff to make 
out a prima facie case that, at any time since the Perma- 
nent Settlement, the land was dealt with as ma/, and the 


holder of the land or some predecessor of his paid rent 
for it® If the plaintiff 1s not a purchaser entitled to set 


1 Mutty 7 Deshkar,g W R (F B)1, Dabeev Joy, 12 W R 361, 
and see Chunder v Bunko, 3 W R 177 

* Rungloll 7 Musst Bhoneshur,t W R 109, Mahomed Askuro Ma- 
homed Wasuck, 22 W R 413, Shaikh Ghogoolee v Shaikh Muzhur, 24 
WR 389, Erfanoonnissa v Pearee, 25 W R 209, Abhoya Kally,ILR 
s Cal 949,sc,6C L R 260, Sundun v Mudhoo,I L R 14 Cal 592 

* Colle&tor a Ganga, 2 Hay 33, Tarint v Kali, 2 Hay go, sc, Mar- 
shall 215, Kedarv Unnada,1 W R 25,Ellias v Tethraram,r W R 
164, Ramw Deeno,2 W R 279, Behareev Kalee,8 W R 451, Ram 
v Bistoo, 15 W R 299, Nobo w Koylash, 20 W R 459,sc, 14M I A. 
152, 8B L R 566, Mahomed v Reily, 24 W R 447, Erfanoonnissa 
v Pearee, 25 W R 209, sc,1 L R 1Cal 378, Newayv Kah, ILR 
6 Cal 543, Akbar v Bhyea,I!LR 6 Cal 666,sc, 7CLR 497, 
Bacharam v Piary,1 L R gCal 813,se,12C L R 475, Narendra 
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aside all mcumbrances created since the settlement 
under which he holds proof of receipt of rent or pos 
session within twelve years of the sutt must be proved, 
to remove the bar of limitation In the case of a pur 
chaser of an entire estate under Act \I of 1859 or 
of a tenure under Act VII (B C.) of 1868 desir 
ing to exercise the powers conferred either by section 
37 of the former Act or section 12 of the latter Act, 
or in the case of a purchaser of a putnion a sale under 
Regulation VIIE of 18:9 or of any tenure or undere 
tenure sold for its own arrears under the Tenancy Act 
and entitled to hold land free of incumbrances created 
by the defaulter the suit must be brought within twelve 
years of the comfirmation of sale} But _evenin the 
latter case the suit being within time the burden of 
making outa prima facie title to _eyect_a defendant 
whoclaims thelandas /athiraj 1s upon the plaintiff? 
The presumption which the Regulation Laws alloned to 
be made tn favour of the proprietors cannot now be invok 
ed In the language of their Lordships of the Judicial 
Committee of the Privy Council in the case of /farthar 


Mfukhopadhyasat VUadkar Chandra Badx,* — It Nes 
upon the plaintiffto prove a Prima facie case His crise is 
that his maf land has since 1790, been converted into 
lakhiray He 1s surely bound to give some evidence that 
fis fand was once mta/ He mas do it by proving pay 

ent of rent at sometime since 1790 or by documentary 
yr other proof that the land in question formed part of 
he m4l assets of the Decenmal Settlement of the estate 
{fis prima facie case once proved the burthen of proof 
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s shifted on the defendant, who must make out that 
his tenure existed before December 1790” The pre- 
sumption arising from long and uninterrupted pos- 
session amply rebuts any presumption of the land being 
mal, atising from its being situated within the ambit of 
an estate The rule thus Jaid down by the Privy 
Council has been followed in the case of auction-pur- 
chasers in Erfanoonssa v Pearee Mohun Mookerjee,* in 
which Justice Mitter 1s reported to have said—“The pre 

sumption that every bigha of land within the ambit of 
his (the auction-purchaser’s) estate was liable to be 
assessed with Government revenue is not sufficient 
to start a case for the plaintiff in a suit of the present 
description, because there is no presumption that 
every bigha of land within the ambit of an estate 
must be deemed to have been assessed with revenue 
until the contrary is proved’? But circumstances may 
exist, in particular cases, where the plaintiff may be ex- 
cused from giving prima facie evidence of the land 

being m4l or rent-paying,? A purchaser at an auction- 

sale for arrears, entitled to hold land free of incum- 

brances, may have to sue the defaulter himself, who may 

claim the right to hold land as dakhziraz, as distinct from; 
the land of which he has been just deprived possession’ 
by sale In such cases, it 1s the obvious duty of the, 
defaulter to shew that his possession as the holder of! 
lakhiraz land was based upon title distinct from that to} 
hold asma/* In Newaz Bundopadhya v Kale Pro-| 
sonno Ghose,®> GarthC J and FieldJ held that, in a suit 

for enhancement of rent where the tenant pleaded that! 


‘T L R 1 Cal 378, sc, 25 W R 209 

* See Nobow Koylash,zo WR 459, Bishnath> Radha,zoW R 465, 
seealso Bachiram Mundulv Peary Mohun Banerjee, I LR g Cal 813, 
se,12C LR 475 

? Bishnath v Radha, 2 W R 46s, Beer 7 Ram, 8 W R 209, 
Denan w Mothoora,14 WR 226, Goonomonce » Rajah, 18 WR 119, 
Khorshed 7 Baboo, 20 W R 457 

‘Ram? Veryig, 25 WR 9534 *IT LR 6Cal 543 
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8 portion of the land, rent of which was sought to be en 
hanced, was held by him as rent free, the onus was on the 
tenant to make ont a prima facte case that such portion 
of the land was ao held by him as distinct from md/ 
lands In Adbur Ali 1 Bhyea Lal Fka? also, the same 
judges held that where the defendants admittedly held 
certain lands withia the plaintiff's zemindan, some at 
least of which were rent paying the defendants, if 
desirous of proving that any of these lands was rent 
free, were bound to give some prima facie evidence of 
this fact before they could call upon the plaintiff the 
zemindar, to prove that the whole or any part of the 
lands was ma/ But im two later cases Sacharam 
Mundul v Peary Mohnn Banerjee’ and Narcadra 
Narain Rat v Bishun Chundra Das,* the High Court 
doubted and distinguished the above rulings 

Questions about onus probamdt can only arise in 
determining which of the parties to a suit ought to bepin, 
and which party should fail if no evidence be given by 
either party Evidence 1s, in the large majority of cavil 
cases adduced on both sides and it 1s destrable that the 
conclusions of yudyes should d@pend upon findings based 
upon weight of evidence ¢ Though the burden of proof in 
any suit in eyectment,on the ground that the land in suit 
ta the possession of the defendant as rent free was since 
the year 1790 apart of the malgoorart lands of an estate, 
is generally on the plaintiff but to say that the plaintiff 
must discharge the burden by the best and the most 
sausfactory evidence and that the defendant need not 
adduce any evidence until the plaintiff has strictly made 
out his case is giving the rules about the burden of proof 
an importance which they do not deserve Undue weight 
to technical rules frequently leads to failure of justice 
Scanty endence on one side may be quite sufficient, If 
there is no evidence on the other side to rebut it. 
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LECTURE IV. 


PERMANENTLY SETTLED ESTATES 


The history of the Permanent Settlement of Beugal, 
Behar and Orissa, and of the origin and gradual rise of 
the class which was benefited or ruined by it, has been 
repeatedly told by men whose learning and ability com- 
mand the highest respect The discussions about the 
propriety or impropriety of the act by which Marquis 
Cornwallis, the then Governor-General, declared, with 
the approbation of the Court of Directors for the affairs 
of the East India Company, the Decennial Settlement 
tobe permanent and unalterable, cover volumes , and 
nothing more remains to be said even on a matter of 
so vast an importance and of so great an_ historical 
value (The introduction of the Permanent Settlement 
by that nobleman whose moderation, love of justice and 
humanity no one ever doubted, and which indeed the 
very code of 1793 displays in almost every part of 1t, 
has been repeatedly made the subject of rancorous 
debates and bitter controversies, both sides being par- 
tially right and partially wrong The zemindars were 
said to have been tax-gatherers and servants of the 
State, paying into the exchequer amounts fluctuating, 
arbitrary and unequal They were, on the other hand, 
said to be hereditary landlords, having proprietary night 
like the feudal lords of European countries. When the 
government of Mr Hastings attempted to ignore their 
right, made temporary settlements of land-revenue, 
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appointed managers of their estates, and ousted many 
of them, they complained loudly, and their complaint 
reached the House of Commons Statute 24 Geo Hl 
cap 25, koown as Pitt’s India Act, was passed in 1784 
the 39th section of which required the Court of Directors 
“to give orders for settlag and establishing upon pnn 
ciples of moderation and justice according to the laws 
and constitution of India the permanent rules by which 
the tributes, rents and services of the rajahs, zemindacs, 
polygars, taluqdars and other native landholders should 
be 10 future rendered and paid to the United Company ') 
The clatm of the zemindars to proprietary mght was 
asserted and dented and discussed hotly even in those 
early days of the Company s government and you will 
find the latest dissertation on the subject in Sir Willram 
Hunter’s Bengal Af S Records published this year 

The policy of Lord Cornwallis, in fixing for ever 
the land tax payable to Government wre, if 1 may” 
venture to pass any opinton on the point a matter of 
necessity, and the despatch of the Court of Directors 
dated the 2gth September 1792 indorsing the 
Governor Generals views was im accordance with the 
spirit of the age and the views of the Parhament as 
contained in Pritts Indta Act (The necessities of pry 
ing the great mihtary and civil establishments of the 
Company and the dividends to the prraprietars re 
quired the punctual realisation of the land tax and 
the amount needed was large To avoid fluctuation 
and ensure punctual realication some means was abso. 
lutely necessary to be adopted and the Government 
adopted not only the best bat the event shows the most 
successful one The tax was at the time so heary 
and the rules adopted for realising tt so. paralysing that 
mott of the annent rajahs and zeminifars of Bengal who 
had the good fortune of the E erminent Settlement being 
thrust upon them soccumbed in the course of a ou 
years The then prevailing feelingin Faglan! about its 
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own land-tenures, coupled with the exigencies brought 
on by the revolutionary war, a feeling which resulted in 
the passing of the statute 38 Geo IIIf cap 60, whereby 
the tax on landed estates in England was_ perpetually 
fived “subject to purchise and redemption by pro- 
prietors,” led more than any other cause to the intro- 
duction in [ndia of the same principle of giving certainty 
to the demand of Government upon land } 
‘The error of the Permanent Settlement was in the 
application to India of Enghsh principles of land law, 
and the assessment of the tax on insufficient mate 
nals \(The semzndars were the only class of persons 
whom in the then existing state of things the Govern- 
ment could look to for punctual realisation of State- 
dues There was at the time this important body who 
had widely different sources of origin, but known to the 
Mahomedan governors by one name only); Some of 
them had long ancestries to tell, beginning at a 
period coéval, if not anterior, to the Mahomedan con- 
quest of Bengal Many of them were hereditary princes, 
owing only financial allegiance to the authority of the 
Great Moghul or his viceroys Their law of succession 
cwas the law of principalities—premogenttus e} Even those 
who were of recent origin were very influential and 
wielded power not much inferior to that wielded by the 
very ancient families The more influential and the in- 
tellygent amongst these were, to borrow a modern 
expression, members of the viceregal council at Mur- 
shidabad They were ministers of state, and the govern- 
ment of the country was practically, to a considerable 
extent, entrusted to their hands’ If we classify them, 
the first class would represent the old Hindu Rayas 
of the country, whose ancestors had held independent 
principalities or principalities that owed only nominal 
allegiance to the imperial government, either Hindu or 
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Mahomedan The Rajas of Assam, Tipperah, Cech” 
Behar, Bishenpur, Birbhoom and Chota Nagpar may be 
placed in this class The second class consisted of the 
great land holding famihes that came into existence 
during the Mahomedan government throvgh its uffer 
ance or favour The Rajas of Rayshahi, Dinaput, 
Burdwan and Jessore with many others were de facto 
rulers in their own states or territories and used to pay 
only fixed tribute orland tax They were hike feudatory 
chiefs The third and the most aumerous class consisted 
of persons whose families had held offices for collecting 
revenues for two orthree generations and who thus 
claimed a prescnptive right to hold on en there 
were the revenue farmers who, since the grant of the 

iwant in 1765, had been placed in office and also 

€ ed simindars us al] the persons or 
families known as cemindars in 1790 were not merely 
collectors of fand revenue or ¢cAsi(dars removable at 
pleasure The office of zemindar had, In fact in most 
instances become hereditary and they paid fixed sums of 
money to the Nabobs treasury more as tribute than as 
land revenue The Nabob sometimes extorted more 
money than the settled or customary amount but that 
was not by rightorlaw but by might or violation of law 
When the Government of India that 1s to say, the power 
in England and the Governor General s Council in India 
agreed In dealing with all these zemindars in the same 
way asifthey were feudal lords” some of them were 
no doubt raised an position and emolument but the status 
of many of them was lowered 

Causes much similar to those that fed to the 

feudalization of Europe after the fall of the Carlos 
Asngian dyna ty were in force in India ot the begin 
ning and middle of the fiphteenth Century and when 
the Enghsh found them clses masters of the country, 
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they saw a state of things very much similar to the 
feudal government of the Middle Ages Consciously 
or unconsciously, Lord Cornwallis was thus led to 1n- 
troduce an imitation of the English system of landed 
property! (The State assumed to itself and made 
over to the zemindars its own supposed proprie- 
tary right to the soil, as if the cultivators had no 
right to hold land against the will of the Government 
and its grantees, Deeper and closer observation, how- 
ever, would have disclosed, underlying the upper layer, 
conditions of life andideas of legal rights and obliga- 
tions dissimilar to any with which Englishmen were 
familiar, and they consequently failed to grapple with, 
far less, to appreciate them The words of Sir John 
Shore were of no effect To repeat the words of the 
preamble to Regulation If of 1793, “the property in 
the soil was formally declared to be vested in the land- 
holders,’ but adequate provision was not then made for 
«the protection of the class of persons who were the real 
proprietors of the soil and who deserved for their weak- 
ness the largest amount of protection from the hands of 
Government 
The haste with which the amount of revenue 
was fixed was another cause of defect in the Per- 
manent Settlement ‘The revenue fixed was so high 
that, within the course of fifteen years, the Rajas of 
@Nadia, Rayshahi, Bishenpur, Dinajpur, Kasijora and 
many others almost submerged under its wave The 
Birbhoom zemindar was completely ruined A host of 
smaller zemindars shared the same fate. It 1s perhaps 
scarcely too much to say that in a few years a complete 
revolution took place in the constitution and ownership of 
the estates which formed the subject of the Settlement) 
The dismemberment was quick, and the ruin subversive 
of its very principles The revenue assessed on other 
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estates did not include the then unknown item of waste 
land, and many estates situated at a distance from the 
metropolis escaped rather cheap Only the Raja of 
Burdwan, heavily assessed as his estates were, escaped 
through an accident. 

Golelsn et ( Financiers in India now regret that there was this 
Permanent Settlement, as the zemindars of the pres 
ent day make large profits That some of them 
do make profit 1s undoubted A good many of them, 
however derive title by purchases e outlay of large 
capitals These financiers think that at as the State 
and not the zemindars who should have profited by 
the increase of the cultivated area in Bengal and the 
more manifold increase in the value of the pro 
duce But they forget thatthe East India Company 
would have been reduced to bankruptcy, if they had 
not adopted the princtple of permanent settlement, 
they forget that the vested rights of a Jarge number of 
zemindars required permanent settlement and that, 
taking all things tnto consideration, the State has not 
suffered —the ancient Rayas and the culttsators of the 
soil have suffered In fact notwithstanding the Perma 
nent Settlement the amount of revenue has imcreased 
from Rs 2858772 mm 17909t to Rs3 7011385 in 
1892 93 exclusive im the latter year of a good many 
districts The best authorities I think, ate now agreed 
that the adoption of the principle of the Permanent 
Settlement was not a mistake) 

@Reqalation Regulation J. of 1793 passed on the txt May 1,93 

Tel aps by his fxceltency the Governor General in Council con 
tains the Proclamation making the Decenmal Settle 
ment of Bengil Behar and Ori a fermancat Or «a at 
that time contained only 1 portion of the district of 
Hugh) and Midnapur—tt included anly the tract of 
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Suvernarekha Onssa proper, which was conquered 
from the Malrattas in 1803,1s even now, as you have 
seen, subject lo atemporary settlement The Decen- 
nial Settlement was commenced in 1789 and completed 
in17gt The temporary settlements made from time to 
time before that ycar had been found unsuccessful in 
a financial point of view, and the Proclamation was 
issued on the 22nd March 1793, by which the Governor- 
General in Council declared, with the concurrence 
of the Court of Directors, that the semindais, indepen 
dent talugdais and other actual p7op7ietors of land, 
with whom the Decennial Settlement had been con- 
cluded, would be allowed to hold their estates at the 
same assessment for ever, ‘and that the Jumma, 
which might be hereafter agreed to by the proprietors, 
whose lands had been held khas o1 let in farm, be fixed 
forever”? But “noclaims for remission or suspen- 
sion of rent was to be admitted on any account, and 
lands of proprietors were to be invariably sold for 
arrears”* Proprietors were also declared to have the 
privilege of transferring their lands without the sanc- 
tion_of Government, and partition or division of estates 
was to be freely allowed * These were the main pro- 
visions of the Regulation, which has sometimes been 
said to be the “charter of the landed aristocracy of 
Bengal” The Government reserved the right to 
enact such regulations as might be necessary for the 
protection and welfare of the dependent taluqdars, 
ralyats and other cultivators of the soil, without detri- 
ment to its right to levy the fixed sum payable 
by the actual proprietors as revenue * But, as you 


will presently see, the power was not exercised until 
very recently 


93 


Regulation I of 1793 should be read along with Reg- Regulation 
ulation VIII of that year, as it contains the principles V/l of 1793 


1 Reg lof 1793, Sec 5 £Reg I of 1793, Sec. 7 
5’ Reg I of 1793, Secs g and 10 “Reg I of 1793, Sec 8, cl 1, 
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of settlement and the mode of assessment. Section 4 
of the latter Regulation enacted— ‘The settlement 
under certain restrictions and exceptions hereafter 
specified shall be concluded with the actual proprretors 
of the soi! of whatever denomination, whether senus 
dars, talugdars or chowdhuris » These taluqdars are 
called in the Regulations independent talugdars who 
were entitled to bold land with all the privileges of 
semindars, paying revenue direct to Government Sec 
tion § of the Regulation specifies who these rudependent 
talugdars are? while the following three sections 
deal with taluqdars who are not independent. [ 
have already satd? that some lands were held under 
grants made by the Mahomedan goternment as 
malgusart aymas t e€ on payment of fixed sums 
as quit rent, and those granted for the benefit of learn 

ed men and colleges were classed as tndependent talugs 

while malgusart aymas granted bond fide for the pur 

pose of bringing waste lands into cultivation were 
to be classed with other gungleburs talugs as dependent 


‘Reg VIII of 1793, Sec. 4. 

* The Talagdars to be considered the a€cal proprietors of the Linds 
composing thelr ¢alwgs are the following :— 

Fors? —Talugdirs who purchased theie lands by private or at public 
sile or obtained then by gilt fram the x mindar or other adtaal proprie 
tor af landto whom they now pip the revenue arsesses opon their 
taluzs, or from bis ancestors subject to the payme tof the crtablihed 
duet of Goverament and who received deeds of sale of gilt of such 
Jand, from the remit dar or saemsts from the Akalis maklog over to 
them his proprietary rights theceia. 

Second —Talaqdacs whow ¢ fuze were formed before the remlacer 
of other actual proprietor of fand, to whom they aow pay thelr revence 
or bis ancestors succeeded to the remladari 

Tat 2 ~Talugdin the hands competed fa whose fale zs wire never 
the property cf the remledar or other actaat privsletot efak sif, 
to whom they sow pty th Ierevens cr ys ancestors 

fou th —Talaglin, who hare saccee, dito ts age cl the rat ff 
thote dexctibed la the ptreed eg clasts by rght cf parthae put 
of laberitance ftom the former propeictor cf sich fa it 

"Ante p. 65 


REGULATION VIN OL 1793 


fafugs* Regulation VIL of 1793 also contained the 
eeneral rules for other permanent settlements and 
provisions as to the existing subordimate mghts in 
land, the rights of the settlement-holders im relation 
to ratyats, and rules as to saves compensation and 
vemindar's private cfadvan lands Many of the sec- 
tions of this Regulation have been formally repealed, 
and with the exception of those that deal with the 
esubstantive rights of the different classes of persons in- 
terested in land, the Regulation itsclf ap now of little 
practical use The rules of asscesment laid down in the 
Regulation were the basis of further permanent settle 
ments, and they continued to be in force until 1822, 
when they were considerably modified = Permanent 
settlements continued to be made until about the year 
1871,° and thus the permanently settled arca in the 
Bengal Provinecs 1s now very large > 
The Regulation Code of 1793 laid down, with suffi- 
cient precision, the rules intended to govern the Iegal 
relation between the State and the proprietors with whom 
permanent settlements were concluded, but they occasion- 
ally required explanations, modifications and additions, 
as experience and altered state of things from lapse of 
time demanded Much of the complications now exist- 
ing in the Jaw relating to landjJord and tenant in the 
Bengal Provinces 1s due to modifications and amendments 


Rep VIII of 1793, See 9 

* Ante p 51 

* The permanent settlement extends over the following districts — 

Bengal - Burdwan, Bankura, Birbhum, Hughh, Howrah, 24-Perganas, 
Jessore, Nadia, Murshedabad, Dinajpur, Malda, Rajshahi, Rung- 
pur, Bogra, Pubna, Maimensing, Faridpur, Backergany, Chittagong, 
Noakhal1, Tipperah, Dacca, portions of Chota-Nagpur, Julpaigur: and 
Sythet 

Behar—Patna, Gya, Shahabad, Tirhoot, Sarun, Champaran, Purnea, 
Bhagulpur, Monghyr and part of Sonthalha. 

Orissa—Midnapur 

Assam—Part of Goalpara, 
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made now and then since 1793 The exact extent of the 
repeal, made indirectly and by implication is difficult 
even for professional lawyers to discover The Laws 
Local Extent Act and the Repealing Act (Acts XV of 
1873 and \VI of 1874) are not sufficient to guide us 
safely through the labyrinth 

The settlement holders their heirs, successors and 
Tepresentatives were exempted from any additional 
demand of revenue In the words of the Proclamation 
issued on the 22nd March 1793 the assessment was 
irrevocable and unalterable ! They were on the other 
hand to pay mtothe exchequer the assessed amount 
without any abatement The original assesment and 
the mode of payment were by stcca Rupees In 1835 the 
Rupee known as the Company s Rupee was declared to 
be legal tender for tne Calcutta sicca Rupee and the value 
of the Company s Rupce was declared to be fifteen six 
teenths of the stcca Rupee ? Act \\ 11 of 1835 came into 
operation on the rst September 1825 and since then the 
amount of revenue payable by every settlement holder 
was increased by one fifteenth Thix howeser was not 
an actual alteration tn the amount of the revenue * 

The Benpat Legislature passed in 1862 an Act 
for improving the system of Zemindari Danks in as 
much as the conveyance of [etters on public service 
between Police officers and Police stations and the 
Magisterial offices was defective irregular and uncer 
tain and as fund wis required to improve thr ay stem ¢ 
Magistrates of districts were empowered to ral ¢ ans 
ally the total sum neces ary for postal service hnown 
as the Zemindart Dawk Sersice The apportionment 14 
ratably on the sadder suriria subject to the approval of 
and revision by the Commissioner of the Division = The 
payments required to be made half yearly in advanre 
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and double the amount 1s levied in default ! The amount 
.1s recoverable under the Public Demands Recovery Act 
The performance of the duties for which the tax was 
originally imposed 1s now actually under the control of 
the Government Postal Department, and, except in isolat- 
ed tracts, no zemindar: dawk 1s maintainable between 
any two places,® but the Dawk cess continues to be 
levied as rigorously as in 1862, a as an an additional im 
post upon the sudder jumma “It 1s now a . legalized 
abwab ® The Dawk cess 1s not recoverable from under- 
tenants or ratyats without special contract, and even 
where there is a contract it is not realisable as rent 4 
( The Bengal Legislature passed in 1871 an Act for Road and 
local rating for the construction and maintenance of porveNiorks 
roads (Act X of 1871) The rate was local, and persons 
interested in land and being in possession, 7emindars, 
tenure-holders and ratyats, all were to contribute to the 
fund,—zemindars being primarily lable to Govern- 
ment» This Act was followed by Act II (BC) of 1877, 
known as the Provincial Public Works Cess Act The 
Settlement Proclamation required the zemindars to 1m- 
~prove their estates, making use of the profits secured to 
them by the fixity of revenue, and if they failed to execute 
and maintain works of public utility, the State could in- 
terfere and compel them todo so But how far the terms 
of the Proclamation would permit the State to levy cesses 
\for the construction and maintenance of roads and for 
other works of public utility, or for a fund for use at 
times of scarcity and famine for relief works, 1s a ques- 
tion which has been a constant topic of discussion 
These Acts were consolidated with amendmentin the The Cess A@ 
Bengal Cess Act (IX of 1880), which is now in force, ere 
ia chr rane ee Tee a ee ee 
1 A& VIII (BC) of 1862,Sec 9 7 A& VIII(BC) of 1862, Sec 4 
3 Bissonath v Ranee Shurno Moyee, 4 W R 6 


4A& VIII (B C) of 1862, Sec 12, Ruttun Monee v Jotendro, 
6WR (A& X) 31, Maharajah v Sadha,8 W R 517, Erskine 
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The amount levied under this Act isan addition to the as- 
essed revenue though it 1s not realised as such. These 


ceases Are personal debts of the proprietors and are not 
charges? on the estate or tenure for which they are due, 
and cannot be realised by sale of such estate or tenues, 
if the debtors mght has passed to a thir perton They 
are recoverable by the procedure laid down in the 
Public Demands Recovery Act? Under section 41 
of the Cese Act—‘ Every holder of an estate shall yearly 
pay to the Collector the entire amount of the road cess 
and public works cess calculated on the annual yalue 
of the fands comprised in such estate, at the rate or 
rates which may have been determined for such cesses 
respectively forthe year as was in this Act provided, 
tes n deduction to be calculated at one half of the sad 
rates for every rupee of the revenue entered on the valua 
tton roll of such estate as payable fa respect thereat 
The Collector 1s to prepare the valuation roll of each 
estate the annual value of the lands comprised in it be 
ing determined either summarily or from materials sup 
pled in accordance with the rules fad down in the vari 
ous sections of the Act* The maximum rate for every 
rupee of the annual value is half an anna for cach of the 
cesses and the maximum 1s now levied in almost all the 
districts in the Bengal Provinces The amount payable to 
the Collector if the full rate be levied is $n the words of 
section gt one anna for every rupee less half an anna for 
every rupee of the revenue payable to Government Sup 
posing an estate Is valued by the Collector at Ra 1000, 
and the cevenue payable is Re 700, the amount pay 
~ ghevaat e Sab t LR, 19 Cal 983) Dtavomed ¢ Gt 
PLR Cel Ro aed emme eG nj Seen LER 


zC Laws 
: Atto sates andet certifeates cdec the P bbe Devaads Breve *F 


AQ we S dh sarang Pas Moo} LRosa Cat py Rane O) waa 
2 LR tg Calg. ued Mow trae Servet SLRs Cob nag Aves 
grets cl service of wctice ee R Rb fw Seerstory LLB 2 Cob C9 


© ALIS (B.C) PS Seon 1a be 2 


INCOME TAX 


able for the two cesses- together is 1,000 annas munus 
of 7oo annas, thatis to say, Rs 4o-10as_ As we shall 
presently see, a part of this amount ts recoverable by the 
holder of the estate from subordinate tenure-holders and 
ratyats and holders of rent-free lands, and the amount pay- 
able under the law by him from his own profit 1s 300 half- 
annas, that 1s to say, Rs g-6as The principle is that 
every holder of land must pay half an anna per rupee of 
his profit, the raiyat oractual cultivator paying half an 
anna per rupee of the rent payable by him So that the 
holder of an estate 1s made to pay an additional sum be- 
sides the revenue, and he 1s primarily lable to Govern- 
ment for the entire amount of cesses payable to the State. 
The days for payment by the holders of estates to the 
Collector are the same as those fixed for the pay- 
ment of the instalments of revenue, but the instalments 
of cesses are equal ? In most of the districts in the Bengal 
Provinces, the amount is payable in four instalments ex- 
cept in cases of small estates The instalments of reve- 
nue, however, are generally unequal 
The Income Tax,? which, there 1s every reason to ap- 
prehend, will be permanent, 1s not payable for profits de- 
rived by zemindars from their estates But estates or parts 
‘of estates situated within municipalities are exempted 
from the operation of the Cess Act of 1880 Income 
Tax 1s payable in respect of such estates 
The payment of revenue, which 1s a charge on the 
land, demands our special attention It 1s a liability on 
the land as a first charge and 1s realisable by Govern- 
ment, in the first instance, by the sale? of the land for 
which the arrear 1s due 
The original engagements with the proprietors and 
farmers of land were for the payment of the annual 
1evenue in monthly instalments, the amount of each in- 
stalment varying generally with the instalments of rent 


1 A& VIII (BC ) 1889, Sec 42, cl 1x 2 A& Il of 1886 
* Reg I of 1793, Sec 7 a 


59 


The Income 
Tax Aét, 


Sale for 
arrears of 
Revenue, 


History of the 
Sale Laws 


100 


PERMANENTLY SETTLED ESTATES, 


recoverable from raiyats An arrear of revenue has 
been defined to be “the whole or portion of the kist or 
mstalment payable in any month and remaining undis 
charged on the first of the following month’? On an 
arrear of revenue being due, the Colfector, under the law 
as orginally framed, was required to serve a notice on the 
defaulter aod on his failure to pay, notwithstanding the 
service of the notice the Collector had the option of 
confining the proprietor * The Board of Revenue only 
might direct the sale of the whole or a portion of the 
estate of the defaulter, but the sanction of the Governor 
General in Council was in every case necessary? If 
the proceeds of the sale were not equal to the Govern 
ment demand other properties of the defaulter might 
be sold to make good the deficiency‘ Before the 
endof the year 1793 the law had to be modified , restric 
tions were placed on the powers of the Collectors to 
direct the confinement of proprietors and sales of estates 
were directed to be advertised cven without the sanc 
tion of the Governor-General but no sale was to take 
place without such sanction * A material alteration 
was, however, made in the law by Regulation VII of 
1799 the practical effect of which was that the con 
finement of defaullers for non payment of revenue 
was abolished, the personal properties of defaulters 
and ther suretics were made liable to be attached * 
and the Board of Revenue was for the first time 
authorised to conduct sales! The next Regulation 
on the subject was I of 1801 but ft made no material 
alteration in the Jan Regulation V of 1812 made 
an important alteration as regards payment of inter 
Nae SS a ea 
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REVENUE SALE LAW 


est on arrears! The liability to penalty directed to be 
imposed by the previous Regulations was removed and 
interest at twelve per cent per annum was made charge- 
able, unless the same was remitted by the Board of 
Revenue By Regulation XVIII of 1814, a further modifi- 
cation was made, which dispensed with the previous sanc- 
tion of the Governor-General in Council for sales of es- 
tates and gave to the Collectors of Districts larger powers 
In the year 1822 when sales became less frequent 
and the necessity of superintendence by the superior 
officers of revenue became smaller, the Board of Reve- 
nue was vested only with the revisional power of annul- 
ling sales’, and civil courts were empowered under cer- 
tain circumstances to set aside revenue-sales. In 1841 
Act XII was passed, discontinuing the levying of interest 
and penalty upon arrears, appointing fixed days for 
payment of revenue, and providing fixed dates for sales 
of estates in arrear 

The law as to revenue-sales was considerably modified 
by Act lof 1845 It 1s not necessary to go into the details 
of the rules laid down by this Act, as it was with slight 
modifications reproduced in Act XI of 1859—the sale-law, 
which, with certain modifications made by Act VIT (BC ) 
of 1868, is now in force You will find in the reports 
several cases on the Act of 1845, and I shall advert to 
them when referring to the corresponding sections of the 
existing law There 1s, however, one leading case 
on the construction of section g of the Act of 1845 
which deserves attention, as it 1s often quoted— 
vis, the case of Nagendra.Chundra_Ghose v  Kamunt 
Dast 3 Kamin Das: was a Hindu widow in posses- 
sion of her husband’s estate as his heiress Nagendra 
Chundra had deposited money under section g of the 
Act to protect his interest as mortgagee of a revenue-, 
paying estate belonging to Kamin Dasi as heiress of 


1 Reg V of 1812, Sec 28 2 Reg XI of 1822 
*>8W R,(P C,)17,8sc,11 MIA 2qt 
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teen = she having defaulted to pay The ques 
aised in the suit instituted by Nagendra 
Chundra for the recovery of the money deposited by him 
was whether the amount deposited by him for the protec 
tion of the estate was a charge on the inhentance, or 
whether it was a personal debt of the widow, Kamini 
Dan, The Judscrat Committee of the Pnvy Councit held 
upon the construction of section 9 of the Act that the 
amount of deposit with interest was recoverable from the 
Proprietress and that it was her personal debt The Judi. 
ctal Committee however, as of opinion that ‘ consider” 
ing that the payment of revenue by the mortgagee did 
prevent the talug fram being sold their Lordships would, 
if that were the sole question for their consideration, find 
it difficalt to come to any other conclusion than that the 
person, who had such an interest in the taluq as entitled 
him to pay the revenue duc to the Government and did 
actually pay it was thereby entitled toa charge on the 
talug as against all persons interested therein for the 
amount of the money sopaid Ther Lordships how 
ever, dismissed the suit as they could not haring the 
express words of section g of the Act before them, apply 
the genera} principle stated in the words [ have quoted 
from the judgment Section g of the Act of 1845 was 
mended by Act \1 of 1850 and holders of Sien oa 
‘estatea were reasonably secured * 

Act Xl of 1859 sshich sith Bengal Act VU of 
1868 regulates at the present day the procedare for 
recovery of arrears of revenue is about to be repealed 7 
and a Bills now under the consideration of the 
local legislative councst | hope that In amending 
these Acts our local Legislature would pive thelr seri 
ous attention to the amperlections of the prevent 
law shich in many Instances hare been found ta work 
the greatest injuctice Carrs are not sare in which sales 
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take place of valuable estates at extremely inadequate 
prices and for petty arrears, the non-payment of which 
did not arise from inadvertence, or neglect, or want of 
means of the proprietors , the Commissioners of Revenue, 


however, do not think it proper to set them aside for” 


reasons which 1t 1s difficult to appreciate The sales of es- 
tates with revenues less than Rs 500, and of which the 
number 1s very large and 1s increasing every year on 
account of partition and separation of shares, have been 
found to be still more injurious, as these sales are not 
advertised in the Official Gazette. The publication of the 
notices required by the Act are left to ignorant and ill- 
paid agents, who are often required to serve notices on 
the lands of estates of which they have no personal know- 
ledge. The punctuality with which the revenue of the 
permanently settled estates in Bengal are now realized 
is no doubt due, to a considerable extent, to the stringent 
provisions of the “ sunset laws” , but the time has come 
for further legislative enactment for the protection of 
capitalists, who are absolutely necessary for the com- 
mercial interest of the country, and of those holders of 
gestates who have parted with direct possession in favour 
of tenure-holders and mortgagees Stricter rules for the 
zpublication of the fact of the non-payment of revenue, for 
the service of notices of sale and the like, a revival of the 
law for personal service on defaulters, and greater facili 
ties for setting aside sales on payment of penalty, may, 
to a considerable extent, lessen the rigour of the present 
law Sales for arrears of revenue are not of constant oc- 
currence, as 1s supposed by the Judicial Committee of the 
Privy Council in God¢ndolal vy Ramjanam Musser and 
others. There is now no reason for any apprehension 
that “ any thing which impairs the security of purchasers 
at those sales tends to lower the price of the estates put 
up for sale” As a matter of fact, many of the sales for 


arrears of revenue that are attempted to be set aside are © 


*IL R 21 Cal 7o,se L R 2ol A, 165 
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brought about for serving the fraudulent purpose of” 
defeating mghtful owners, creditors and incumbrancers 
If on the other hand, the estate ts sold at an adequate 
value, seldom, if ever, 1s an application made for 
setting aside the revenue sale 

fedaiments But the Bill to amend and consohdate the existing 

pbigie ae provisions of the Sale Law may Ithe many othere be 

thereof shelved, and I think it proper to gwe here a short 
summary of Act Al of 1859 and of the Bengal Acts mod: 
fying the same in so faras they bear on the present 


subject. The étsts* or instalments of revenue are 
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not now payable monthly Section 3 of the Act em- 
powers the Board of Revenue to determine upon what 
dates arrears of revenue shall be paid in each district 
under their jurisdiction If any quarterly instalment 1s 
not paid up before the sunset of the latest day thus fixed, 
the estate practically lapses, and the defaulter has no right 
to bar or interfere with the sale by subsequent payment or 
tender of payment ,? but the Collector has the power at 
any time before commencement of the sale, and the Com- 
missioner at any time before the final bid 1s accepted, to 
exempt the estate from sale by recording a proceeding, 
giving the reason for granting such exemption 2 The 
order of the Commissioner, however, has no effect if it 
reaches the Collector after sale The mere receipt by the 
Collector of the arrears of revenue after the latest day, 
without an express order for exemption, 1s not enough to 
prevent the sale, or invalidate a sale that has taken place $ 
If there 1s no arrear and all sums due as revenue have 
been paid by the proprietor or any person on his _ be- 
half before the sunset of the latest day, no sale can take 
place, and if by inadvertence or mistake a sale does take 
place, the sale should be set aside, and the Civil Courts 
. may interfere, the sale being one not under the Act 4 


1 A& XI of 1859, Sec 6, Gossain v Ishn, ] L R 21 Cal 844 
See also Azimuddin v Secretary,1 L R 21 Cal 360 

= A& XI of 1859, Sec 18, Mohabeerv Colleétor of Tirhoot, 13 WR 
423 

* Gobind v Sherajunnissa,1g3 C LR 13Gaurv Janki, 1LR 17 Cal 
809, Gobind v Ramjanam,I L R 21 Cal 7o 

‘ Byjnath a Lalla Seetul, 1o W R 66(F B)sc,2B L Ri (FB), 
Sreemunt v Shamasoonduree, 12 W R 276, Munyinav Collector, 12 
WR 311,s¢,3B LR App 144, Thakoorv Colle€tor, 13 WR 336, 
Hurgopal v Ramgopal, 13 W R 381, se,s B L R_ 135, Ramgobind 
v Kushuffudoza, 15 W R 141, Gauri @ Janki, I L R 17 Cal 8009, 
sc, L R 171 A 57. Seealso Gobind v Ramyjanam,J L R ar Cal 
7o (83) , Gossainv Ishnm,I L R 21 Cal 844 As to sales for arrears 
of cesses where really there are no arrears, see Gujray 7 Secretary, 
I L R 17Cal 414 andthe same case in P C, Mahomed v Gujray, 
I LR 20Cal 826 
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A deposit in the collectorate to the credit of the pro- 
prictor or even of the estate in arrear, sufficient to 
cover the amount of revenue payable to Government, 1s 
not enough to exempt the estate from sale, unless the 
Collector has been asked by especial petition on or before 
the latest day to appropriate the amount in deposit to 
the satisfaction of the amount payable as revenue.? The 
existence of such deposit in the collectorate or the fact 
that the arrear was small and that it was not put in omng 
to madvertence or mistake, may only be a reason (or in 
ducing the Collector or the Commissioner of Revenue 
ta grant exemption from sale, and it may also be a good 
reason for setting aside the sale when it has taken place 
on the ground of hardship or injustice * But the deposit 
of money or Government securities endorsed and made 
payable to the order of the Collector under the prow 
sions of section 15 of the Act would protect the estate 
from sale such deposit being considered as rctua) pay 
ment made before the latest day * 

When default has been made in the payment of reve 
nue on the latest day prosided therefor the Collector 1 
required to issue two sets of notices The first set ss to 
contain a particular description of the estate or share of 
estate in default the revenue assessed thereon and the 
date fixed forsale and one of these notices 1 required to 
be affixed in the court house of the District Judge and the 
other in the office of the Collector who is to hold the sale 
The day fixed for sale should not be less than thinty days 
from the date of the affixing of the notification in the 
Collectors office Ifthe annual revenue paysble for the 
estate or share of estate in default exceeds the sum of Re 
g00 a notification of the sale shoufd afse be published in 
the Officeal Garette ¢ The other srt of nutices ss require} 
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to be published for the benefit of under-tenants and ratyats 
who are thereby forbidden to pay rent to the defaulter 
They are required to be published and affixed at the 
Collector’s office, at the Moonsiff’s court, at the Subdivi- 
sional cutchery, at the Police stations within the jurisdic- 
tion of which the lands of the mahal in arrear le, and at 
the principal cutchery of the mahal or some conspicuous 
part thereof ? The non-publication or any irregularity in 
the publication of any or all of these notices 1s, howevei, 
not sufficient to vitiate the sale That may amount to 
irregularity but not illegality, making the sale absolutely 
void Even if the date fixed for sale be within thirty 
days of the affixing of the notification in the Collector's 
office, the sale that follows will not be a nullity, and Civil 
Courts cannot set it aside on that ground, but such sale 
may be annulled on proof of substantial injury by reason 
of the irregularity complained of ? It should, however, 
be noted that the Court cannot infer, in the absence of 
direct evidence, that inadequacy of price 1s due to irreg- 
ularity ,? and the non-publication of the notification 
under section 7, which 1s intended for the benefit of the 
purchasers, cannot amount to material irregularity in 
publishing the sale The Commissioner of Revenue 
has the power, on an appeal being presented to him 
within sixty days from the date of sale or forty-five 


1 A& XI of 1859, Sec 7, A& VII (BC) of 1868,Sec 7 As to 
what omissions 1n the sale-notification are not material, see Zerkalee v 
Doorga, 16 W R 149,Secretary v Rasbehan, I L R gCal 591, sc, 
12C L R 27, Amirunessa v Secretary, I L R 10 Cal 63, se , Amirun- 
nessa v Browne, 13 C L R131,Ramv Mahabir,1 L R 13 Cal 208 
And as to irregularities, see Cornell v Oodoy, 8 W R 372 
~ ® Womesh 7 Isharutoollah,8 W R 439 Luleeta v Colleftor, 19 
W R 283, Gobind v Sherajunnissa,13 C L R 1, Balmokoond a 
Jirjudhun, I L R g Cal 271, se, 11 C L R 466, Mobaruk a Secre- 
tary, I L R 11 Cal 200, Gobind o Bipro, 1 L R 17 Cal 398, 
Mahomedv Raj, I L R 21 Cal 354 

* Maharajah v Hurruck,gM I A 268, Mahabeerv Collector, 15 
W R 137, Mahomed v Raj,I L R 21 Cal 354 See also Mobaruk 
v, Secretary, I L R 11 Cal 200 
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days, 1f presented to the Collector for transmission to 
the Commissioner to annul the sale, if it appears to him 
not to have been conducted according to the provisions 
of the law, and he may also lay down terms for pay 
ment of compensation to the purchaser! A sale may also 
be set aside under section 26 of Act \I of 1859 on the 
ground of hardship 
An exception is made in the case of arrears other 
than those forthe current year or for the year immediate- 
ly preceding arrears due on account of estates other 
than that to be sold and arrears of estates under attach 
ment by order of any civtl judicial authority * whether the 
attachment be of the whole or of a part and of estates 
managed by the Collector in accordance with such order # 
In such cases the law declares that the estates shall not 
be sold otherwise than alter a notification shall have been 
affixed at the courts of the District Judge and the local 
Munsiff at the police station and also at the cutchery of 
the payer of the revenue, or atsome consprcuous place of 
the locality fora pernod of not Icss than fifteen clear days 
preceding the date fixed for payment in the office of the 
Collector This notification 1s imperative and its non 
service 1s a material srregularity for which the sale for 
arrears may be set aside This provision as to spectral 
notice however applies only where the attachment has 
been effected at least fifteen days before the fast date 
fixed for the payment of any instalment of revente for 
which it 1s sought to bring the estate to sale ¢ 
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Section 6 of Act NI] of 1859 does not require that Notice under 
the name or names of the proprietor or proprictors ror tee 
should be specified in the notice, and no analogy can 
be drawn in this respect between a sale by the civil court 
and that by the Collector ? 

The jurisdiction of civil courts to set aside revenue- ad es 
sales is of an extremely limited character A suit to set sales 
aside a revenue-sale must be brought within one year 
from the date when the sale 1s confirmed 2 and becomes 
final * The sale | becomes final at the noon of the sixtieth 


day f. from t the dz he date ¢ of sale, that day being mcluded, and 1f 
an appeal be > preferred, from the date of the dismissal of the 
appeal by the Commissioner, if such date be beyond the 
sixtieth day The ground or grounds for setting aside the 
sale by a civil court must be such as has or have been de- 
clared and specified in the petition of appeal to the 
Commissioner, and no Sale can be set aside unless such 
appeal has been preferred and the ground or grounds 
specifically taken * But if there is illegality and not mere 
irregularity, or the sale 1s a nullity, there being no arrears, 
no appeal to the Commissioner 1s necessary before suit ¢ 
No person who has received the purchase-money or any 
part thereof 1s entitled to contest the legality of the sale * 
There 1s another difficulty as tothe exercise of the A&VII 
power of civil courts in setting aside sales on the ground ee Ses 8 
of material irregularity Under section 8 of Bengal Act 


1 Secretary Rasbehari, I L Rg Cal 591, Amuirunessav Secre- 
tary, I L R 10 Cal 63: Gobind o Sherajunnissa, 13 C L R 1, Ram- 
narainv Mohabir, I L R 13 Cal 208 ‘ 

* A& XI of 1859, Sec 33, AGE XV of 1877 Schedule II, art 12, 
cl,(c), Raj v Kinoo,I L R 8 Cal 329 

* Mohun v Colle&tor of Tirhoot, 1 W R 356, Womesh wv Colleé&tor 
of 24-Perg ,8 W R 439, Gobind w Sherajunnissa,13C L R 1, Gauri 
v Jani, I L R 17 Cal 809, Gobind v Ramjanam, I L R a1 Cal 
7o, Gossain 9 Ishr1,I L R 21 Cal 844 
~ 4 Byjnatho Seetul, 10 W R. (F B)66, Munjina ov Colle&or, 12 
W R 311, Thakoor v Colle&or,13 W. R 336, Lala Mobaruk a, 
Secretary, I L R 11 Cal 200 

* A& XI of 1859, Sec 33. 
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VI of 1868, every certificate of sale issued under Act \I 
of 1859 “ shall be conclusive evidence tm favour of such 
purchaser and of every person claiming under him that 
all notices tn or by this Act or by the said Act X1 of 
1859 required to be served or posted haye been duly 
served and posted and the title of any person who may 
haye obt uned any such certificate shall not be tmpeach 
ed or affected by reason of any omission, informahty, 
or irregulanty as regards the serving or posting 
of any notice in the proceeding under which the sale 
was had at which such person may have purchased” 
The rule of law here lad down confines the inquiry 
merely to the ground of nullity 1 ¢ allegality and not” 
mere irregularity,’ the sale not being under the provi 
sions of the said Acts Unless the surt is brought with 
the utmost expedition before the tssuing of the certificate 
of sale, and unless the rssuing of it by the Collector is 
stayed by temporary injunction under the provisions 
of the Code of Civil Procedure the grounds for inter 
ference by civil courts are very narrow In Lela 
Mobaruk Laly The Secretary of State for India in 
Counerf* the majonty of the Full Bench of the Calcutta 
High Court held that non-compliance with the pro- 
visions of section 6 of Act NI of 1859 was not a mere 
irtegularity and wis not one of those errorsin pro 
cedure which was intended to be cured by section 8 
of Bengal Act VIF of 1868 But the decision of the 
Privy Council in the case of Gorsndlal Rey v Ram 
Fanam Alisser? has thrown consnderable doukt as to 
the correctness of the view taken by the High Court 


nore Cotfeftor iy KR oye 
Arar eae Seesl 2 Ma notoo de firidts FER DG 
Calapr ee 16 C LR 4% 
"LE RarCatcyer LR LA ity 
AR Xb ef 859 See ata dS A 


BENAMI PURCHASES, rir 


the day of the purchase or confirmation of the sale The 
purchaser 1s also liable for instalments of revenue that 
have fallen due from that day * The notices under section 
7 of Act XI of 1859 prohibit payment of rent to the 
defaulter, the principle being that his mght ceases with 
the default 

Provision 1s made in the Act against dean pur- ao pur- 
chases, no suit for possession being maintainable against tis 
a certified purchaser on the ground of his being a 
benamidar,* This provision is very similar to the provi- 
sion contained in section 317 of the Code of Civil Pro- 
cedure,® but the plea under this section is not allowed 
unless the case comes strictly within 1ts words * There 

“As, however, no bar to any of the defaulters purchasing 
the estate, though he himself has failed to pay his share 
lof the erenaes but the sale does not avoid incumbrances * 

Section 31 of the Act provides for the distribution pystnbution 
of the surplus sale-proceeds It 1s made payable ot ern pro- 
to the recorded proprietor or proprietors or his or 
their heirs or representatives, in shares proportioned to 
the recorded interest, and 1f there 1s no record of shares, 
the aggregate sum 1s payable to the whole body of pro- 
prietors The mortgagee has the right to recover his 
money from the surplus sale-proceeds,” when mortgaged 
lands are sold for arrears of Government revenue which 
remained unpaid not through his default An assignee 


YAG@ XI of 1859, Sec 30, Wazeer » Fazloonnissa, W R (1864) 
373, Khemav Nund, 4 W R 75 

* At XI of 1859, Sec 36; Jadub v Ramlochun, 5 W R, 56, the 
same case on review, 19 W R_ 189, Johurv Brindabun, 14 WR 10, 
Chundrav Ram, I L R 12Cal 302, Brindabun v Ram,I L R ar 
Cal 375 See also Biswanath 9 Moran, W R (1864) 353 

* A& XIV of 1882 Compare A& VIII of 1859, Sec 260 

‘ Buhuns v Buhoree, 10 B L R 159,s¢, 14M 1 A 496, Lucky v 
Kah,L RelA 154. 

5 A&t XI of 1859, See 53, Mahomed v Leicester,7 BL.R,Ap, 52 

* Mahomed v Pearee, 16 WR 136, 

* AG IV of 1882, Sec 733 Heere v, Janaki, 16 WR 222 
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of recorded proprietors 1s not thetr representative under 
the Act? The Land Registration Act of 1896 has 
made registration of the names of proprietors and 
their respective shares compulsory ? No difficulty 
can arse under the present law unless death or aliena 
tion, very shortly before or after the sale or before pay 
ment, brings in complications If the amount 18 altached 
under a decree of a civil court or by the Collector himself 
under the Public Demands Recovery Act no payment can 
be made by the Collector himself without comphance 
with the ordinary procedure 

The amount remains in deposit with the Collector 
until it 1s paid out and according to arecent Full 
Bench decision of the Calcutta High Court * the period 
of Inmitation as against the Secretary of State for India, 
18 mx years under article 170 of Schedule Il of Act \V 
of 1877 Pigot, J differed from the mayonty of the 
Court and was of opinion that the Collector held as 
trustee and under sectton 10 of the Limitation Act he 
was bound to pay the amount on demand 

The ordinary laws of succession amongst Hindus and 
Mahomedansé are applicable to these permanently settled 
estates except where long established custom or family 
usage (kulachar) such as is provided for in Regulation \ 
of 1800 1s found toexist* There berg in India no 
terntonal faw the succession is tn all cases forerncd by 
the personal law of the holder Holders of estates 
have free power of alienation not only of the whole 
but also of portions anid fractional parts ft wae 
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therefore, absolutely necessary to make rules for the re- 
cognition of the claims and protection of the interest of 
persons who have, by inheritance or purchase, right to es- 
tates or parts of estates, and also for the partition of estates 
amongst co-owners One of the objects for enacting Act 
XI of 1859 1s stated inthe preamble to be ‘the expe- 
diency of affording sharers easy means of protecting their 
shares from sale by reason of the default of their 
co-sharers ” 

Regulation NLVIIE of 1793 laid down rules for the 
registration in the Collectorate of the names of proprie- 
tors of estates This Regulation was followed by Regula- 
tion XV of 1797 } The registers were called quinguenntal, 
as they were required to be prepared every five years 
These registers are public documents within the mean- 
ing of sections 35 and 74 of the Indian Evidence Act @ 
The Registration Regulation of 1800 made further pro- 
visions,® but the law as to registration of names in_ the 


Coliectorate was not strictly enforced until the passing” 


of the Bengal Land Registration Act (VII of 1876° 
Under this Act, ‘A” 1s the general Register kept by Col- 
lectors of revenue-paying lands, and the names and 
addresses of proprietors are required to be kept in it 4 
Intermediate Registers are also required to be kept for 
noting changes affecting entries, and part I refers to 
revenue-paying lands Sections 38 and 42 of the 
Act make registration of the names of proprietors or 
joint-proprietors in possession of estates compulsory, 
fines being imposed for non comphance with the pro- 
visions of the Act, and there being a further penalty 
under section 78 of the Act, as the right to sue under- 
tenants and raryats for rent is taken away on failure to 


1 Reg XV of 1797, Sec 2 

? Kast v Noor,S D 1849, p 113, Sreemutty Oodoy v Bishonath, 
7 W R 14. Butsee Saraswativ Dhanpat,I L R gCal 431 

7 Reg VIII of 1800, Sec 21 

4 A@ VII (BC) 1876, Sec 8 
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procure registration ?* After the registration of the name 
of a proprietor under Bengal Act VII of 1876 has been 
completed the person whose names registered may get 
a mutation of name in the register of sousres or revenue- 
paying estates in the Collectorate, and he thus becomes 
a recorded proprietor or a recorded sharer of an estate 
Copies of these registers are admissible in evidence * 

Separation of A recorded sharer of a joint estate, desinng to pay 
his share of the Government revenue separately may 
get a separate account opened and the separate lability 
of such recorded sharer commences from the opening of 
such separate account ® This rule applies also to holders 
of shares consisting of specific portions of the lands of 
anestate* The power of the Collector however, to 
open a separate account 1s restricted to cases where no 
objection 1s made by any other recorded proprietor On 
an objection being made,the Collector 1s to refer the ! 
parties to the Civil Court § 

Sales of sepa The rules for the realization of revenue and for sale 

rated shares. 4, non payment thereof applicable to entire estates 
are also applicable to separated shares except that if 
the hizhest offer for the share exposed to sale be not 
equal to the amount of arrear duc the Collector 1s 
required to give notice to the other sharers and if the 
amount due be not paid within ten days from the date 
of notice the entre estate may be sold after due publica 
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tion of notice The payment bya sharer, if made within 
ten days, has the effect of a purchase of the share in 
arrear, and such sharer may obtain a certificate of sale and 
delivery of possession under the Act A purchase thus 
made by a co-sharer is considered to have all the inci- 
dents of asale under the Act, and it 1s subject to the 
same rules as to annulment of the sale and avoidance of 
encumbrances as ordinary sales of shares under the Act’ 
The partition of estates by the Collector gives the Partition of 
sharers complete security, and the shares carved out by ee 
such partition have all the advantages of a parent estate, 
each partitioned share being recognised as an estate It 
1s supposed that complete security for the realization of 
Government revenue requires that partition should be 
ffected by a revenue-officer or, at least, that he should 
anction the same ‘The civil courts in the country have 
he power to pass decrees for partition after _ascertain- : 
ent of the shares of the parties interested,’ but actual 
‘partition cannot be effected except by the Collector® A 
private partition may be binding on the parties but not 
the Government, unless special sanction of the Collector 
is obtained, But if the division of the lands of any 
gestate has been made by private arrangement, and each 
proprietor is in possession of separate lands in accord- 
ance with such arrangement, the Collector has no power 
to interfere at the instance of any one or more of 
the co-sharers* A joint application must in such a 
case be made by all the co-sharers® The jurisdiction 


1 A& XI of 1859,Secs 14and 53, Gossainy Ishn,I LR 21Cal 844 

® AQ VHI(BC) of 1876,Sec 29, A& XIV of 1882, Secs 265 
and 396, Mohsunz7 Nuzum,6 WR 15, Ramjoy v Ram Runyun, 8 
CLR 3467 

* Spencer v Puhul, 15 W R 471, Meherbano Behan, ILR 23 
Cal 679 

4 A& VIII of 1876,Sec 12 Buyrungeea Syud,5 WR 186 

5 A& VIII (BC) of 1876, Secs ror, 105, Joymonee v Imam, 13 
WwW R 471 
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of the Collector 1s not, however, excluded unless it be 
shown that separate possession of the lands ts due to 2 
special arrangement effecting partition and unless ull the 
lands are held in severalty and no past is held jointly? 
The mere possession of specific portions of land 1s not 
enough to oust the jurisdiction of the Collector Of 
course, @ presumption of arrangement may be made from 
long possession But as regards lands orginally waste, 
the mere occupation and cultivation by co-sharers 
separately may rebut the presumption ansing from long 
possession Extreme inequality of Jands disproportion 
ate to the share in the possession of each co-sharer, may 
also rebut such presumption 
Persons not No person having a proprietary interest in an estate 
bh ai for a term of his life only 1s entitled to chum a partition 
by the Collector* It should be remembered that it 1s op 
tional with the Collector according to the circumstances 
of cach case to allow a partition to the holder of a life 
estate A Hindu widow and other Hindu females holding 
gonder the same sort of right as that of a Hindu widow 
are not however tenants forlife they are entitled to 
claim partition by the Collector * The Civil Courts may ex 
ercise their discretion in any suit for partition by a female 
having only a Hinda widow s estate though the better 
rule seems to be that partition should always be allowed. 
Estates net There can be no partition by the Collector where the 
pa by separate cstate of any of the proprietors would on partl 
allesiee tron be habie for an annual amount of land revenue net 
exceeding one rupee *® This rute prevents an most 
cases the partition of small ¢ tateabs the Collecter 
Amt pethaps a Civil Court may decree partition Hough 


~~ RANI (IC pot aft Ber at Deergee Bets op WM get 
Joye Lal t LR SCal av we LR af he p ERP LA 
16 Cal iy See elnivwe MYR TEL Rw Ot aty 
TARVIN Cre eR 6 See an 
tSfoteds pe Ueat es Ci R gine TLR oC tase 
AGQUVIN GNC ret 18% See ts 


PARTITION OI LSTATES 117 


the apportionment of revenue will not be binding on 
the Collector’ 

If the Revenue officers refuse on insufficient grounds Junsdiétion 
to direct the partition of an estate, any party aggrieved am 
may sue in a civil court for a decree for partition ? 

A party may also, before applying to the Collector, 
ask a civil court to declare the rights of the several” 
co-sharers and to direct the Collector to effect a 
partition ® But no civil court can direct a_ partition 
by the Collector, if the revenue payable by any sharer 
for his share be less than one rupee On a decree by 
the civil court for partition, the successful plaintiff may 
apply to the Collector for actual partition A civil 
court may also, during the pendency of partition pro- 
ceedings before the revenue authorities, declare the 
shares of the parties,* and even after partition declare 
the respective shares of the parties which may be 
different from their recorded shares in the partition 
proceedings, but cannot, after a partition already made, 
modify the allotment made by the revenue authorities ° 

There 1s now a conflict of cases as to the jurisdiction of Confli& of 
civil courts in the matter of the actual partition of estates “°"” 
by metes and bounds Dhvision of the lands of an estate 
by metes and bounds, accompanied by a proportionate 
division of the revenue binding on the Government, 1s 


' Raneev Kooer, 20 W R 182, Kalee v Ram, 24 W R 243, 
Chunderv Hur,! L R 7 Cal 153, Ajoodhya w Colleétor, I L R g 
Cal 419, Zahrun v Gowri I L R 15 Cal 198, Debi v Sheo,I L R 
16 Cal 203 See also Doorgav Mohesh, 15 W R 242, Spencer v 
Puhul, 15 W R 471 Rutten wv Brojo, 22 W R 11 

7 AG VII (BC) of 1876, Sec 29, A& XIV of 1882, Sec 265, 
Secretary v Nundun,I L R 10 Cal 435 

7 A& VIII (BC ) of 1876, Sec 26, Dewany Jebunnissa,16 WR 34; 
Mussamat v Woman,3C L R 453, Meherbanv Behari,I L R 23 
Cal 679 


‘ Muddunv Kartick, 14 W R 335, Sheov Sunkur, 16 W R 190, 
Oodoy 7 Paluck, 16 WR 271 


5 Spencer v Puhul, 15 W R 471, Sharatv Hur, I L R 4 Gal 510, 
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complete partition and the revenue authonties have exclu 
sive Jorsdiction to effect such complete partition But 
partitron may be incomplete in two Ways,~there may be 
a division of the lands anda Proportionate division of 
the revenue without the sanction of and recogmition by the 
revenue authorities the liabilities of the sharers being dew 
termined as amongst themselves, and there may be a 
division of the lands onl), the habslity as to revenue re 
maining yomt. Have civil courts in the country yursdte 
tion as to either of the Intter modes of sacomplete parti 
tion? The question must be settled either by a Full” 
Bench of the High Court or by the Legislature 

The first important Regulation as to the procedure to 
be followed in the partition of estates by the Collector 
was \INof 1814 The present Act VIIf (BC) of 1876 by 
which Regulation \I\ has been reperted 1s somewhat 
elaborate and removes many of the difficulties that must 
necessarily attend a partition by the Collector J under 
stand that it inin the contemplation of the local Govern 
ment to introduce a bil! toamend Act VIE BC.) of 18,6 
with a view to simplify the procedure as to partition by 
the revenue anthoritics It seems tome honever tobe an 
anomaly—a survival—that while the civil courts in Bengal 
have exclusive jurisdiction in the partition of all Linde of 
immo able properties there should be special courts and 
a special procedure for the partition of revenue pay ing 
estates The existence of the F tates Partition Act fa 
the statute book of Bengal sndicate a want of conk fence 
of the State in ats civil courts where ate own Interest fe 
concerned There tno reatan to euz po = that the fior 
ernment would suffer sf the apperhenment of reverur 
be left to be determined by the yudicral 5 recedure 
adopted in civil courte ‘The exclavive suned ction of 
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during the course of partition-proceedings, and litigants 
in this country are unnecessarily harassed by being 
compelled to have recourse both to the Revenue officers 
and Civil judges, when one and the same tribunal may, 
by the framing of proper rules of law and procedure, 
be made to perform the same dutics A partition by 
a Collector 1s necessarily one which cannot be, and 1s 
really not, cguztab/e in the sense in which an Enghsh’ 


lawyer would use the word If there are four estates 


elonging to two proprietors jointly, the Collcctor 
yould require four separate applications, and_ there 
must be four separate proceedings, and each _ estate 
WRCLE UMS iolo equal moieties But if the civil 
courts have jurisdiction, they may allot two of these 


CAG rut ANE, SANE TEC reset, Hoe nese Aen secant so 
estates to one of the joint proprietors, two others to 


another, equalizing the partition by payment of owelly , 
and all this may be done in a single su be done ina single suit They may also 
allot two of these estates to one, a third to another, and 


divide the fourth between the two The complications 
vhich arise from the existence of subordinate tenures, 
he holders of which have not the mght to be heard by 
the revenue authorities, may also be avoided by the civil 
courts being allowed jurisdiction It 1s now freely admit- 
ted, and, in fact, it 1s pointed out as a gross mistake of the 
Permanent Settlement of Bengal, that profits of holders 
of estates, are nearly ten times the revenue which the 
Government realizesfrom them Financiers have, there- 
fore, no reason to suppose that the realization of the 
land tax to the last copper piece will be jeopardized by 
small inequalities in value and dimension of land, result- 
ing from a partition by a civil court The proverbial 
delay and cost in S&utwara proceedings, even with the 
procedure laid down by Bengal Act VII of 1876, which 
has repealed the Regulation of 1814, may also be 
avoided to a considerable extent by partition by commis- 
+ sioners appointed under the Code of Civil Procedure 

1 would not detain you with a recital of the proced- 
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ure for partition of estates Part of the duty to be 
performed in these Proceedings m1y be done by the 
Deputy Collectors others and the more weighty ones 
are left to the Collector himself and only the Collector 
may declare an estate to be under partition’ In most 
matters an appeal les to the Commisstoner of Revenue 
and tn some tothe Board of Revenue and the Board 
may always exercise its revtsional powers = Partition by 
the Collector ts usually the separation of the share of the 
applicant by allotting to him 1 proportionate share of the 
land, and not the separate allotment to all the sharers of 
their respective shares unless the other sharers also ask 
for partition of their shares The parties may at any 
time, cause proceedings to be stayed by consent * and 
the Commisstoner may also stay proceeding, and af need 
be, quash them® Confirmation of partition hy the Lom 
missioner 1s necessary to give at validity * But the Liew 
tenant Governor may within twelve years set aside any 
allotment and direct a fresh allotment tf tt appears that, 
through fraud or error the land rev nut assessed on any 
share 1% not in proportion to the lands allotted’ Each 
separate estate formed by partition bears a separate 
number in the revenue roll of the district and is 
separately hable for the land revenue 1s es ed upon it* 
Estates are exempted from habihty to safe under the 
sale faws sn caves of disquaithed ¢ ropeiet fe and inca ce 
of attachment by revenue authoritics or manayement by 
a revenue officer The properties of minors idivt 
lunaties and di qualified proprietor requite | catyarly 
the protection of the soverey.n The Wind law teen 
atsed the hing a the supreme guardian ef the propraty 
of all minorst This ts an accordance with the law 
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in all civilized countries, it being a prerogative of the “Estates of 


Crown, flowing from its general power and duty, as ™nors.&e ex- 


empted from 
parens patriz, to protect those who have no other revenue-sale 


lawful protector’ The Mahomedan law also enjoined 
the Quazi to exercise vigiJant supervision over guardians 
in the management of their wards’ properties,*® as he 
is the representative of the government of the sultan In 
England, this jurisdiction was exercised by the Court of 
Chancery Provision was made by the Regulation Code 
of 1793° for the protection of the estates of minors 
and other disqualified proprietors—idiots, lunatics and 
others incapable of managing estates on account of 
natural defects or infirmities Females incapable of 
managing their estates were also declared to be disqualhi- 
fied proprietors* Regulation X of 1793 provided for 
the establishment of the Court of Wards, and made rules 
relative to disqualified landholders and their estates 
The Proclamation declaring the Decennial Settlement 
Permanent exempted the estates of disqualified proprie- 
tors from liability to sale for any arrears accruing 
during the period of their disqualification ® The sale- 
laws, passed from time to time, made similar pro- 
‘visions in favour of minors The sale-law of 1859 
provided—" No estate shall be liable to sale for the 
recovery of arrears which have accrued during the 
period of its being under the management of the Court 
of Wards , and no estate, the sole property of a minor 
or minors and descended to him or them by the regular 
course of inheritance, duly notified to the Collector for 
the information of the Court of Wards, but of which the 
Court of Wards has not assumed the management under 
Regulation VI of 1822, shall be sold for arrears of 


} Story’s Equity Jurisprudence, Sec 1333 
* Ameer Ali’s Mahomedan Law, p 572 
3 Reg VIII of 1793,Sec 21 + See Reg I of 1793, Sec 8, cl 5 
5 Reg, XIV of 1793, Sec 48, Reg VI of 1822, Sec 4 
Pp 
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revenue accruing subsequently to his or their succession 
to the same, until the minor or minors, or one of them, 
shall have attained the full age of eighteen years" The 
age of majonty of infants onder the Court of Wards 
and of those whose properties are under the manage 
ment of civil courts 1s now twenty-one years* The 
present Court of Wards Act ts Bengal Act IX of 1879 
as amended by Bengal Act [II of 1881, and the present 
law relating to infants who are not under the Court of 
Wards 1s Act VIII of t890 The protection [rom salé of 
estates belonging to minors as contained in section 17 
of Act \1 of 1859 18 now given by section 4 of Bengal 
Act IL of 1881 which has repealed the words of section 17 
of Act AI of 1859 I have quoted above The present law 
as tothe lability of the estates of minors to sal for arrears 
may be thus <ummarised —{¢) Every cstate or ayeparat 
ed share of an estate is exempt from sale for arrears of 
revenue which have accraed while it bas been in charge 
of the Court of Wards * but it may at any time be 
sold for such arrears uf the Court of Wards certifies in 
whiting, with its reasons, that the interest of the ward 
requires that it should be sold under the sale laws ¢ 
(b)—All unpasd arrears of revenue accruing durinj, the 
period of the management br the Court shall be a 
first charge upon the sale proceeds, if the extate or share 
ol anestate be sold for ant other can ¢ thin for such 
arrears of revenuc and if any arrears remain dae when 
the estate ceases to be under the charge of the Court the 
Collector may attach’ it for the arrearé and ancid ntat 
costa. Incase of minors n tbroahtuat ¢the Court 
of Warde no estate the sole greperty cf a minor ce of 
tno or more minors shall be salt for atreary af erence 
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accruing subsequent to the succession, until the com- 
pletion of the age of majority. if the Collector has been 
served witha written notice of the fact that the estate 
is the sole property of the minor or minors ,? but such 
arrears shall be the first charge on the proceeds of the 
estate, 1f it is sold for any other cause during the minor- 
ity, and the estate 1s also lable to be attached by the 
_ Collector > Under the Court of Wards Act, the Board of 
Revenue is the Court of Wards, but the Collectors and 
the Commissioners do the actual work through managers 
appointed by the Court The Revenue Officer is thus the 
payer as well as the receiver of revenue, and [| think it 
1S an anomaly for the same individual, who 1s the receiver 
as well as the payer of money, to sell the property of an 
infant under his custody for non payment of such money. 

While on the subject of exemption from sale for 
arrears of revenue, [ may add that, under the unre- 
pealed provisions of section 17 of Act XI of 1859, no 
estate held under attachment by the Revenue authorities, 
otherwise than by order of a judicial authority, 1s 
hable to sale for arrears accruing whilst it 1s so held 
under attachment, and similarly an estate held under 
attachment or managed by a Revenue Officer in pursu- 
ance of an order of a judicial authority 1s not liable to be 
sold until after the end of the year But the mere issu- 
ing of a certificate of attachment does not operate as an 
attachment by the Collector 

Besides the payment of revenue and cesses by the 
holders of permanently settled estates, there are duties of 
minor importance which the Government has imposed on 
them he liability to supply provisions to the army 1s 
oneof these Regulation XI of 1806 made provision for 
compelling landholders and farmers of estates to supply, 


1AG 1X (B C) of 1879, Secs 24 and 25 
AMX (B C)of 1879, Sec 24 
> AG IX (BC) of 1879, Sec § 
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or troops passing through their estates, the required 
provisions, boats and coolies Regulation VI of 1825 
made further provisions for compelling zemindars to 
provide supplies, boats &c, the penalty for default 
being fine not exceeding one thousand sicca rupees ! 

The duty of giving information of the commision 
of certain offences within the ambit of the estate, 
especially offences regarding the manufacture of salt, 
offences with respect to the excise law and certain 
serious offences under the Indian Penal Code has been 
imposed upon zemtndars as a matter of necessity 
By the Settlement Regulations the zemindars were 
disburdened of their police and magisterial datres But 
the duty of sending reports to police officers and magis 
trates has continued to be on them ‘ind the native 
officers of landholders are also responsible These 
Provisions are now embodied in section 154 of Act \LV 
of 1860 and section 45 of Act \ of 198. 

On the acquisition of lands which are revenve paying 
the basis for calculating the amount of compensation 1s 
the actual price for which the land subject to the bard n 
of payment of land revenue would sell in the market In 
determining the amount of compensation the Collector 
has to determine the exact amount of land revenue pry 
able forthe land the subject of acquisition The | 10- 
cedure that should be folluwed by Collectors in ascertain 
ing the amount of revenue payable for lands under ac 
quisition js Jad down in the rules promulgated by the 
Government uf Bengal under s ctron §9 of Act \ at 
1870 7 and these rules have comarned unaltered alt ¢ the 
passing of Act Lof t&94 0 Phe market value bring fe 
termined alter deduction made for Goverment feteror 
Bp question of apportionment can arise t tnren the 
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Government and the claimant for compensation. None 
of the Land Acquisition Acts laid down definite rules 
as to abatement of government-revenuc, but the rules 
made under section 55 of the Act of 1894 Act of 1870, 
Sec 59) have the force of law, if the sanction of the 
Governor-General in Council be obtained Under the 
above rules, the Collector, after the determination of the 
amount of revenue payable in respect of the land ac- 
quired, should grant remission to that extent to the 
holder of the estate But if the area of the land acquired 
does not eaceed one twentieth of the area of the entire 
estate, and the claimant, the proprietor, declines to 
accept abatement of revenue, the Collector may pay 
an additional sum calculated at the same number of 
years’ purchase of the government revenue as 1s the 
basis of calculation of the rest of the amount of com- 
pensation paid When abatement is allowed, it has 
effect from the date of the possession taken by the 
Collector of the land acquired 

I shall now say a few words on the right known 


as malikana \t_is_an allowance for proprietary right 
Te a person who was owner or proprietor The rules 
making the Decennial Settlement Permanent_directed 
that the proprietors, who might finally refuse to enter 
into engagements for the amount of revenue required 
ef them, should be allowed ma/zlana, 1n_ consideration 
f their proprietary rights, at the rate of ten _per cent 
amount of the malzkana was payable by the farmer to 
the proprietor, in addition to the amount payable to the 


overnment as revenue, in instalments according to the 
instalments of government-revenue. The Collectors were 
to realise the mal:zkana inthe same way as Govern- 
ment revenue, and the Government guaranteed the 
amount to the proprietors In the event of the land 


being held has by Government, the mal:kana was 
payable by the Collector at ten per cent on the net 
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collections, after defraying the mal:kana and other 
charges’ In Bengal proper instances of pay ment of mad: 
Aana by Government or any farmer are very rare except 
in cases of recent temporary settlements specially of 
lands gained by accretion and assessed under Act !\ of 
"B47 Geants of malshana arclargely to be found i Beha” 
Regulation VII of 18.2 enacted forthe Ceded and 
Conquered Provinces and Cuttack rescinded “all pro 
visions in the then existing Regulations regarding the 
allowance knownas maltkana* Aswe have already 
seen, this Regulation was extended to all the other pro 
vinces in Bengal by Regulation IN of 1825 Under these 
Regulations the rate of mal/tkana was required to he 
fixed by the Board of Revenue but the rate was not 
to be under five nor above ten per cent unless there 
was a special sanction of Government for a higher rate 
The highest amount of revenue tendered by a farmer 
was the basis of calculation and when no tender was 
made the net realisation of the previous year" Bat the 
rules laid down im these Regulations had only pros 
pective effect* and did not affect malitana holders 
who wereentitled to malkana under Regulation VITt 
of 1793 
Malikana {sa distinct proprietary right and i an 
interest in land But it is not rent, nor hae it_the 
elements which constitute the idea convey ¢ Sy the wo 
eent! 7A suit for malikina I< a surt for money charged 
and the period of Imitation 
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is twelve years from the time when the money sued for 
becomes due ' 

Notwithstanding the direction contained in sec- 
tion 46 of Regulation VIII of 1793 for the realization of 
malikana-allowance by the Collector from the farmers, 
suits for recovery of malikana are maintamable The 
High Court at Calcutta at one time doubted whether such 
a suit would he, having regard to the provisions of section 
46 of the Regulation * But the express provisions in the 
later Limitation Acts contemplate such suits, and not- 
withstanding the doubt thrown out, such suits have al- 
ways been allowed 

The relative duties and obligations of the joint 
holders of an estate deserve a few words. I] have already 
given you a summary of the legislative enactments as 
to the rights of co-sharers of permanently settled estates 
in relation to Government. As between themselves, 
they have rights and obligations of complicated charac- 
ter, which it will be difficult to narrate in the com- 
pass of this lecture I draw your attention only to 
what may be said guast-contracts arising out of pay- 
ment of government-revenue and similar other dues 
for the protection of the estate The law 1s laid 
zsdown in the Contract Act (IX of 1872)° It was at 
one time understood that a co-sharer, paying into the 
Collectorate the amount of revenue due from another 
co-sharer for the protection of the estate and conse- 
quently of his own share also, was entitled to a charge * 
on the share thus protected by him, and the case of 
Nugender Chunder Ghose v Kaminee Dossee,’ already 
cited, was considered as an authority for the proposition. 


1 A& XV of 1877, Sch H, Art 132, A&t IX of 1871, Sch II, Art 132 
* Bhulia Mussamut, 4B LR 29 

* A& IX of 1872, Secs 69 and 70 

4 Nobin v7 Rup, | L R gCal 9377, sec,11 C L,R 499, $e, 11 
I A 452 

>BW RP C,17,sec,11M I A 241 
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But the earher decisions’, based on the dictum of the 
Jadictal Committee, have been overruled by the Fu} 
Bench decision in the case of Kin Ram Dasy Mosafer 
Hosain and others* The rule laid down in this case 
by the majority of the Full Bench that theres no hen 
ztreated by the advances made by a co-sharer, 1s in con 
flict with the decision of some of the other High Courts 
on the same subject It seems tobe extremely hard 
that a co-sharer sbould have no security for the ad 
vances made by him which have saved the property 
from sale The case of a mortgagee 15 distinctly 
provided for in the Sale Laws’ andthe Transfer of 
Property Act‘ The Bengal Tenancy Act,* which con 
tains the latest ideas of our lawgivers onthe ci,hts of 
co-sharers gies to the advances made by aco sharer 
priority over every other charge The attention of the 
Legulative Council has been driwn to the mischsef 
caused by the exposttion of the law by the majority of 
the judges of the Calcutta and the Allahabad High 
Courts, and lL hope remedy will soon be provided for 
Disputes betneen co-onners very frequently caver 
inconvenience to the public and injury to private nghte 
In 1812 provision had to be made to prevent the miech { 
arising out of suchdisputes and the Revenve author 
ities or any one of the co-owners or other persons 
interested in an estate could appls to the Distrret Ju See 
having juriediction for the appointment of a common 
manager and to remove such manager when appointed ¢ 
Regulatiaa ¥ of 1827 empowrred the Dr trict Julge to 
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direct the Collector to hold an estate under his manage- 
ment through a mavager. Frequent disputes amongst 
co-owners required the passing of definite rules for the 
appointment and removal of common managers, and 
the Bengal Tenancy Act (VIII of 1885) accordingly 
made provision for the appointment of a common 
manager ‘on the application of the Collector or of any 
person interested in the estate in case of mnconveni- 
ence to the public, or on the application of a recorded 
co owner in case of injury to private rights’! The 
District Judge 1s, in such cases, directed to issue 
notices upon the co owners to shew cause why a com- 
mon manager should not be appointed, and on their 
non-appearance or failure to shew cause, or on their 
failure to appoint a common manager within the time 
that may be fixed for the purpose, the District Judge has 
the power to appoint a common manager or to place the 
estate in the hands of the Court of Wards, if the Court 
consents to acceptthe charge The District Judge has 
also the power to restore the management to the co 
owners, if he be satisfied that the management will be 
conducted by them without inconvenience to the public 
or injury to private nmghts* The order of a District 
Judge for the appointment of a common manager 1s _ not 
appealable® to the High Court as a decree But the 
High Court has the power of revision under section 622 
of the Code of Civil Procedure * 

Various questions may and do constantly arise 
between the proprietors of different estates, many of 
which are highly complex, Survey and demarcation of 
estates are fertile sources of dispute Alluvial accre- 
tions and reformations in site are constant sources of 


1 A& VIII (B C) of 1885, Secs 93 to 96 
* A& VIII (B C) of 1885, Sec gg 


* Hossaen v Mutook, 1.L R 14 Cal 312, Abdul o Krishna, IL R 
20 Cal 704. 
4 Ganodav Prabhabati, [ L R 20 Cal 881 


Q 


129 


130 


Talogs 


Jodependent 
talags are 
estates, 


PERMANENTLY SETILED ESTATES 


litigation in the alluvial delta of the Ganges It will 
be mmpossible within the limits of these lectures to deal 
with the various ramifications of the Jaw with reference 
to these matters. 

Ishall close this lecture with a few words on en 
dependent talugs At the time of the Decennial Settle 

ent of the Bengal provinces there was a Jarge number 

f land holders known as ¢a/egdars, and thelr holdings 
were known as fa/ugs’ The word talugis Arabic in 
origin and means some thing hanging or dependent * 
The term is applied to vanous intermediate holdings 
differing in their incidents, but in Bengal itis more fre 
quently used with reference to lands held under zemin 
dars or lands originally carved out of zemindanies 

The Settlement and Resumption Regulations of the 
Bengal code divided the then existing fefugs into two 
classes and called them either independent (/a.uri or 
Rharyt) or dependent (makart shikrts or sharulat) 
We have already seen’ that the Government recognised 
the independent talugdars in the Decenmal and Perma 
nent Settlements as actual proprietors of Ind, and 
they were allowed to enter into direct engagements 
at fixed sums of revenue payable in perpetaty into the 
Collectors treasury * [hese talugs as well as thotie 
subsequently created under the roles laid down in the 
Resumption Regulations to which i tave aftrady ifet 

d* have the same ineidente of lan as stmuindarics, 
and the taluqdars have the same tights and obhpations 
1p relation tothe State Regulation VUE of 1,03 fart 
down distinct rules forthe gutdance cf Cctrctute for 
separate settlement with independent talugdin' A 
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large number of talugs was thus separated and recog- 
nised as esfafes before the year 1802 In the year 18or, 
a Regulation was passed to fix a period for applications 
for separation of taluqs as tadependent, and it was laid 
down “that all taluqdars who might deem their lands 
entitled to be separated from the zemindaries which 
included them must make their applications within one 
year from the 15th January 1801, the date of the passing 
of the Regulation , otherwise the claim to separation 
would be barred’’’ This law has put a stop to the re- 
cognition of independent talugs as estafes, except those 
that have been created under the rules laid down in 
Regulations XIX and XXXVII of 1793 and II of 1819 

The distinction between independent and depen 
dent taluqs was at one time of considerable 1mportance, 
but the sections of Regulation VIII of 1793 dealing with 
them have now been repealed as obsolete * 


‘ Reg VIII of 1793, Secs 10, 11 
* Repealing A& XVI of 1874 
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Between the zemindars and persons actually occupy 
inj, the lands of an cstate there were at the dates of the 
Decennial andthe Permanent Settlements a large nomber 
of intermediate holders who paid to the former fixed 
sums in perpetuity and their number has since largels 
wcreased = Most of three tenures are known by the 
name of falugs “Those existing at the Decennial Settle 
ment dnd not recognised a estates (rndependent talags) 
and those created by proprietors of estates alter the 
date of the Settlement the revenue payable for them 
not being separated and separately recorded in the 
Official Registers of Collectors as estates or share of 
estates are said to be dependent and the holders of the 
talugs are called talugdars 

1 propose to deal first with the /a/ags existing at 
the trme of the Decenmal Settlement They may be 
claxxed —it Talugs for which the revenue was pald 
through zemindar« and the utle deeds ia re pect of 
which contained a stipulation that i shoul! be so 
paid * {a9 Tatuge held under grants from zemindars 
which did not expressly transfer the property in the 
soil but operated simply as Irases on teem of praymert 
of rent and other conditions 0) Janle dure taluzs 
held under permanent leases on cunfitions of clear 
ance of jungle lands and payment of fired amounts of 
revenue aftera fired tent free po out and ig) Taloyt 


which mi, ht have been eecord Vavendependent bat for 
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which applications to the Collector were not made within 
one year fram the passing of Regulation | of Sor! 
Regulation VHT of 1793 speaks of two classes of 
dependent taluys existing at the date of the Permanent 
Settlement—those of which the rent was capable of being 
enhanced, and those of which the rent was not enhance- 
able If the ‘re Was a grant to hold in perpetuity at fixed 
rent, and payment had been made of such fixed rent for 
more than twelve y cars before the Permanent Settlement, 
neither the grantor nor his heirs, nor even the Gov 
crnment, could enhance the rent But if the grantee had 
held on payment of fixed rent for less than twelve years, 
the Government or any proprictor other than the 
grantor or his heirs could demand increased assess 
ment? The presumption was gencrally in favour of the 
taluqdars, as soon as it was proved that the taluq had 
existed from before the Decennial Settlement * 

Section 51 of Regulation VIII of £793 declared—“No 
zemindar or other actual proprictor of land shall demand 
an increase from the taluqdars dependent on him, although 
he should himself be subject to the payment of an in- 
crease of jumma to Government, except upon proof that 
he is entitled so to do, either by the spectal custom of 

in district, or by the conditions under which the taluq- 
dar holds his tenure , or that the taluqdar, by receiving 
Abatements from his yumma, has subjected himself to the 
payment of the increase demanded, and that the lands 
are capable of affording it"* Section 48 of the Reg- 
ulation required proprietors of estates to enter into en- 
gagements with these taluqdars, “ provided the taluqdars 


' Reg I of 1804, Sec 24 

7 Reg VIII of 1793, See 49 

2 Dayamony 0 Nuordkumar, 2 Hay 220, Radheekav Rammohun, 
1 WR 367. Pamoty v Juggut,g W R 379 .Radhika, v Bama 4 BL 


(PC)8, sc,igWR (PC) 11, s¢,13 MIA 248; Hurro » Gobind, 
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agreed to such revenue progressive or otherwise as 
the proprietor might be entitled to demand from them’ 
But this power of demanding tncrease could only be 
exercised subyect to the provisions of Sections 49 and 
51 of the Regulation’ Section 7 of Regulation \LIV 
of 1793 made the matter clearer by enacting that even 
auction purchasers at sales for arrears of government 
revenue under section 5 of the Regulation had not the 
“authority to assess increased rent upon the lands of 
such dependent taluqdars as were exempted from any 
Increase of assessment at the date of the Decenmal 
Settlement by virtue of the prohibition contained in 
clause © section §1 of Regulation VII{ of 1793 The rev 
enue payable by such dependent taluqdars was declared 
fixed for ever and thetr lands were accordingly to be 
rated at such fixed assessment jn all divisions of the 
estate in which their lands were included * ‘Their posi 
tion was not to be affected even if na engagements such 
as those contemplated tn section 48 of Regulation VIfl 
of 1793, were entered into and even if no cagagements 
were recorded in the Collectorate 

In the leading cise of Bama Soondery Dassvah v 
Radhika Chowdhrain and others the Jadicral Com 
mittee of the Privy Council have thus summansed 
the effect of the provinons of the Regulations relating 
to dependent talugs—a) A zemindit holding under 
the Perpetual Settlement has the nght from ume 
to time torase the rents of alf reot paying lands 
seithin his remandan according to the pergansh o¢ 
current rates unfeas hie is preclud df from the erercite 
of that mpht either by contract binding on hia et 
unless the lands in qu stion can be broagtt withia ose 
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of the exempttans recogmecd by Regulation VIL of 1793 


(, The harden ot proving that the lands claimed are 


within the ambit ef > dependent talag and that the taluq 
eststed at the Dicenail Settlements upon the taluq- 
dar vc} Section 51 of Reenfation VL of 1793 imposes” 
upon the vommdar the burden of showing that he 1s 
enuded to raise the rite of reat cither by special cus- 
tom oor by cantrect, or by reason of certain specified 
conduct on the part of the tiuuqdar 
The amaunt of ovidence necessary lo prove the exist. 
Sence of a dependent talug at the date of the Decennial 
iSctlcment varies accerding: to circumstances — Agsser- 
ions made about its existence shortly before the Decen 
ie Sctth ment have bern considered to be good eve 
li nee? Neither davs the non-mention in the Decenmal 
or Ouingquenmal papers afford strong inference against 
ls existence © 
If, however, in a suit by an auchon-purchaser for 
arrears of revenne, a taluqdar pleaded exemption from ha- 
bility to enhancement on the grounds set forth in section 
4gof Regulation VIE of 1793, we, that the taluq had 
been held at fixed and invariable rent for more than 
twelve years antecedent to the Permanent Settlement, 
or if he set up a contract valid under that section, the 
burden was on the taluqdar the onus of proof varied 
according as the plea was set up either under section 49 
or section 51 of the Regulation ® 
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The right to enhance the rent of a dependent taluq * Notice of en- 
could be exercised only after notice * Regulation V of hancement 


1812 laid down that no tenant would be liable to pay en- 


$) Bama wv Radhika, 13M I A 248, Romesh v Modhoo,s W R 252 
#e Wise v Bhooban,roM I A 165, Rajah Nilmoney v Ram, 21 
W R 439 
3%? Babu Gopal 7 Teluk, 1o M I A 183, Bama 7 Radhika, 13 
M IA 248 

4 Reg V of 1812,Sec 9 Nilmoneev Chunder, 14 W R 251; Nil- 
money v Ram, 21 W.R 439, Srimativ Girish, 7 BL.R App. 44. 
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hanced rent, though subject to enhancement under the 
subsisting Regulations unless a formal written notice 
had been served on such tenant on or before the month 
of Farsth, notifying the specific rent to which he woald 
be subject for the ensuing Fash or the current Bengali 
year The notice must specify upon which of the grounds 
mentioned in section 51 of Regulation VIII of 1793 
the enhancement was sought ? 

If the zemindar succeeded in showing that a depen 
dent taluq lying within the ambit of his estate could not 
claim exemption from habihty to enhancement and 
that the notice required by law had been duly served 
the grounds of enhancement could be taken into con 
sideration But if the plarnuff failed to prove due service 
of notice, or tf the notice served did not comply with the 
requirements of rection §1 of Regulation VSI of 1793 the 
court might grant a declaration that the talug was hable 
to enhancement* The special custom of the district 
mentioned in section 5: of Regulation VIIt of 1793 
referred to rents according to per,anah rates or rates 
paid by similar talaqdars in the district and not those 
payable by cultivating rasyats’ If the rent paid by & 
talagdar wis less in rate than that paid by other talug 
dars having the same states enhancement should be 
allowed provided that the lands were capable of affort 
ing an increase = It was however extremely difficult to 
prove special custom and the practical reeolt has beea 
that we have very [ew tnstaoces of enhancement of rent 
of dependent talaqs existing from befure the Permancet 
Settlement * If the taloqdar had obtamed the benefit of 
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rea on account of reformation in site or accretion 
would be a very good reason for enhancement ' 

The right conferred on these taluqdars by Regula- Fatugs ‘isiete 
tion VIII of 1793 1s statutory, and, as we have seen, auc- pe dees tie 
tion-purchasers on sales for arrears of revenud are Permanent 
bound to respect it Section 37 of Act XI of 1859 and Settlement 
section 12 of Bengal Act VII of 1868 gave permanency 
to tenures existing at the time of the Permanent Settlé- 
ment as against auction purchasers for arrears of revenue 
of entireestates If the rent has changed since that date, 
the tenure is only lable to enhancement, but there 
can be no ejectment Such tenures are placed in the 

ame category as dependent talugs existing from be- 
ore the settlement, the rent of which was enhance- 
ble under certain circumstances But tenures which 
have been held at fixed rents from the time of the Per- 
manent Settlement were declared valid—both as regards 
permanency and fixity of rent—as against such auction- 
purchasers Act X of 1859 supplemented the provis- 
ions in the Regulation-laws by enacting in section 15 — 
‘No dependent _taluqdar who, in the Provinces of 
Bengal, Behar and Orissa holds his taluq (otherwise 
than under a terminable lease) at a fixed rent which has 
Mot been changed from the time of the Permanent 
Settlement, shall be lable to any enhancement of such 
rent, anything in section 51, Regulation VIII of 1793, 
or in any other law, to the contrary notwithstanding ” 
Section 16 of the Act enacted that a presumption should 
be made that the rent was not changed from the Perma- 
nent Settlement, if the taluqdar succeeded 1n proving 
uniform payment for twenty years before the com- 
mencement of the suit The Act made no change in 
the law as to the rights of taluqdars under section 51 of 
Regulation VIII of 1793 with reference to the grounds 


; decrease of rent on the ground of diluvion, increase in 
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of enhancement of rent, but it gave to these talugqdars 
the additional mght of exemption from enhancement 
the declaration in the statute being that uarform pay 
ment of rent from the date of the Permanent Settlement 
rendered the talugq permanent and gave fixity of rent 
and, as there is always considerable difficulty in 
Proving uniform payment for such a long pened a 
rebuttable presumption was directed to be made in 
favour of the talugdar This presumption might be 
rebutted by prouf that the tenure came into existence 
or that the rent was changed alter the date of the 
Permanent Settlement Taluqs are generally if not 
always hereditary and transferable, and they are seldom 
wfever held on terminable leases The word  talug 
prima facie imports a permanent tenure‘ The ones of 
proving the nature of the tenure its permanency and 
the fixity of rent, is however, on the taluqdar, and the 
presumption ansing from name and duration js only 
some evidence in proof of these matters 

The rules laid downin the Regulations and Act \ of 


He! Stacq are still in force in some parts of the Bengal 


beeacharged Provinces. The Bengal Act VIII of 1869—the [and 
trom Perma 


lord and Tenant Procedure Act—was not enforced in 
the Scheduled Districts and the province of Onssa 
including Cuttack though it was extended to Sylhet * 
Besides the Bengal Act being merely a Procedure Act 
changing only the tribunal for the trial of casey oma fe 
no alteration on the «ubstantiwe law as dad down In Art 
N of 1859 © Sections 1g and 16 of \ct Nol i859 werte 
reproduced word for word in sections th and 47 of the 
ae Act VIN of 1869 The Bengal Tenancy Vet (NI 
of 1885 which has repeated Act Vit BC) of 28% bre 
Snade no maternal alteration Inthe Taw as tad down te 


An atuve Kale ef 0 ca Ke te # Mar tow 


WR ork 
OAR NSIC Cr ef 045 Ee tet and SS 3) 


DIPENDENT TAL UQS, 


sections rh and 1G of Act XN of 1859? The words 
“Permanent Sclement,” occurring im the Bengal 
Tenaney Act, have been defined to mean the Perma- 
nent Settlement of Bengal, Behar and QOrisea made in 
17937) These words were not defined in the previous 
Rent Acts, but thes referred to the 22nd March 1793, the 
date of this Permanent Settlement of 17937 In any 
locality, where permanent settlement has not been 
effected, the taluqdar clarming permanency and fiaity of 
rent must show that rent has not been changed 
ance the 2and March 1793 But no presumption can 
anse under the Bengal Tenancy Act, where the 
taluq is situated within the ambit of a temporanly 
setticd estate, m which the Government has the nght to 
raise its revenue on the occasion of every fresh settle- 
ment.* The Governmentis not bound by the acts of the 
holder of land under a temporary settlement Express 
recognition in the settlement proceedings by a Revenue 
officer, especially empowered by the local Government 
to make or confirm settlements, may be evidence of the 
right to hold a talugq exempt from enhancement 
But supposing that the rent of a taluq 1s fixed in 
perpetuity, can there be abatement or enhancement of 
rent on the ground of decrease or increase in area, when 
there 1s the absence of an express contract? The Bengal 
Tenancy Act has solved the disputed question of Jaw by 
adding to the words of the Regulation the clause—' ex- 
cept on the ground of an alteration in the area of the ten- 
ure”5 This clause must be read along with section 52, 
subsection 1, clauses (2) and (4) of the Bengal Tenancy 
Act, which provide for alteration of rent in respect of 


" A& VIII of 1885, Sec 50, cls 1 and2, Suda wv Nowruttun, 16 
W R 289 
® A&. VIII of 1885, Sec 3, cl ‘12, 
+* Dhunput 7 Gooman, W R 1864, (A&t X) 61; Rayessurreev Shib- 
nath,4 W R (A& X), q2 
WS Aa VIII of 1885, Sec ror 5 A& VIII of 1885, Sec 50, cl. 1 
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alteration in area either by allavion or diluvion or any 
other cause I shall revert to this ground of enhance 
ment and deal with it at length later on 
‘Changes Section 51 of Regulation Vill of 1793 has been re 
cued the foe by the Bengal Tenancy Act? but ite provisions 
Tenancy A&, fire embodied with a slight modification in section6 of 
that Act Sections 48 and 49 of the Regulation are still 
in force Sectron 6 of the Bengal Tenancy Act restricts 
its operation to tenures existing from the time of the Per 
manent Settlement and consequently includes tenures or 
talugs exicting from before the Settlement while sections 
48 4g and 51 of the Regulation apply only to those that 
have existed from before Practically the distinction Is 
of httle consequence as any claim based on the ex 
astence of 1 dependent taluq exactly from the date of 
the Settlement 1s seldom made and as we hove Uready 
seen talugs existing from before that date hive gener 
ally acquired the status of permanent tenures at fixed 
rent Let us however see wherein the Hengal Tenancy 
ct has modified the rules laid down in the Regulations 
les which are still in force in various parts of the Bengal 
Provinces The Regulation speaks of the * specivt 
custom of the district as ane of the grounds of enhance 
ment —the words in the Bengal Tenancy Act are local 
custom Udo not think the change is maternal though 
the word focal i« wider in tte import hincal may in 
clude adustrct part of a district and eren tra of mote 
distacts The otheraltcration «the fod ttion in clase 
(A)of section 6 of the Act, of the warde oth panes thon 
on account of the diminution of the ares of the tenore 
This seeme to mmply that an abatement reeeued by a 
taluqdar on account of decrease in area by thlanes 
or disparsession by title paramount noatd not make the 
tenure Hable to enhancement except ander greticn 9? 
ol the Act which relates te incees elo ares fro ate 
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vion, encroachment by the tenant or other similar 
causes The reduction of rent contemplated by sec- 
tion G6 must be one on account of the diminution of 
the rent-roll due to the productive power of land having 
decreased by reason of its being covered with sand, or 
to depopulation or causes of a similar nature 

The Bengal Tenancy Act has made a material al- x abene 
teration in procedure, by doing away with the necessity sauces 
of notice upon taluqdars before the institution of a suit 
for enhancement Section 154 of the Act now regulates 
the procedure in those districtsin which that Act prevails 

Thus you see the rent of dependent taluqs existing “Summary 
at the date of the Permanent Settlement 1s not enhance- 
able in the following cases -(@)where the taluqdars 
ave paid r d_rate for at least twelve years 
ee peers 'b) where the taluqdars 
have paid rent uniformly at fixed rate from the time of 
the Permanent Settlement. The rent 1s enhanceable in 
all other cases, except where the parties are bound by 
the terms of the grants The grounds of enhancement 
are those stated in Regulation VIII of 1793 and section 
6 of the Bengal Tenancy Act Ejectment 1s not allowed 
In any case. 

We now come to that class of dependent taluqs * Dependent 
which have come into existence after the Permanent py eaiae 
Settlement The policy of the earlier Regulations was date of Per- 
to prohibit proprietors of estates from ‘disposing of eae Set- 
any dependent taluq to be held at the same or at any 
jumma for aterm exceeding ten years’? In those 
days such a provision was absolutely necessary for the 
protection of government-revenue, as ejectment was 
unknown, and cases of enhancement of rent extremely 
few Leases for any term exceeding ten years were 
declared “ null and void” This prohibition was repeat- 
edin 1795 and 1803 2, and it was declared that on sale 


1 Reg XLIV of 1793, Sec. 2 
* Reg L of 1795, Sec 2, Reg XLVII of 1803, Sec 2, 
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for arrears of government revenue all such leases would 
be cancelled ? Butin 1812 at was deemed advisable 
to change the policy, and proprietors were declared 
competent to grant leases to dependent talugdars on 
any terms most convement to the parties even in per 
petuity and reserving any amount of rent provided the 
interest the proprietors had in their estates authonsed 
them to make such grants * Inthe year 1819 all leases 
granted either before or after 1813 were declared sald 
notwithstanding that the rules in force before the 
passing of Regulation V of ¢812 had prohibited the 
creation of such tenures > 
Most of these talugs created by the proprictors of 
sestates alter the Permanent Settlement were, by the 
erms ol the grants permanent and hereditary with rent 
irrane tre tars of the grants regulate the 
relation be*ween the lessors and the lessees \ prood 
many of these are known by the name of putat 
falugs A few go by other names Others again 
are by the conditions of the grants, permanent hered 
itary and ahenable though the rent i not fixed for 
ever—a condition being inserted in the leases for en 
hancement at customary or perganah rates or whenever 
there may be a yeneral enhancement in the perpanah 
or district. Some talugs are held without written lease 
and custom or usage regulates their incidents These 
last also are generally hereditary and ahenabl , though 
the rent may be enhanced {propose to deal with thee 
in the order [ have mentioned them 
Patni taluqe have there ongin fn the estates of Ue 
Mahwrajaof Burdwan ¢ The anginal m an og of the ward 
eo nwt” 


VAT of 1819, Auiatseeme to be, as Mer JHartingtan thinks, 
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W perpetuity al fixed rent The estates of the Maha- 
raja of Burdwan were saved by the creation of these 


fudis falage as the svetem afforded the only means of 
escape from the mum of ancient families in) Bengal, 
brought about by the Permanent Settlement The assess- 
ment af dand-revenue on the estates setlled with the 
Burdwan Ray wasvery high For easy and punctual 
realisation of rent, leases to middlemen in perpetuity and 
at hved rent were granted toa large number of rzfer- 
medriaics, who were thus made proprictors in the same 
way as the Government had made the Maharaja of 
Burdwan a proprietor Regulabon VIP of 181g placed 
on a teerslatwe basis this system of sudiafendatron, By 
degrecs, the system extended to other zemindaries, and 
we have now a overs large number of putni talugs, 
especially in the districts of Hooghly, Burdwan, Bankura 
Nuddea, and Purnea The general characteristics of 
these tenures may be summed up in the words of the 
Regulation :—" The character of the tenure 1s that it 1s 
a falug created by the zemindar to be held at a rent 
fixed in perpetuity by the lessee and his heirs for ever, 
the tenant 1s called upon to furnish collateral security 
for the rent and for Ins conduct generally, or he 1s 
excused from this obligation at the zemindar's discre- 
tion, but even if the original tenant be excused, still 
in case of sales for arrears or other operations leading 
to the introduction of another tenant, such new incum- 
bent has always, in practice, been lable to be so called 
upon at the option of the zemindar In case of an 
arrear occurring, the tenure may be brought to sale by 
the zemindar, and if the sale do not yield a sufficient 
amount to make good the balance of rent at the time 
due, the remaining property of the defaulter shall be 
further answerable for the demand”? The Regulation 
admitted these Putni tenures to be saleable in execution 


1 Preamble to Reg VIII of 1819 
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of ordinary money decrees and transferable by sale 
e@ilt or mortgage and also admitted the nght of the 
putnidars to create similar subordinate tenures called 
dur putnis’? The putni talugs were also declared not 
lable to be cancelled for arrears of rent They were 
saleable for arrears the surplus sale proceed< after 
deducting the rent due to the zemindar being {elt lo 
the credit of the defaciting putnidar * 

None of the Rent Acts—Act \ of 1859 or Act VII 
of 1885—has touched the provisions of the Putni Regula 
tions 1 ¢ Reg VIII of 1819 modified in matters not 
very material, by Regulation [ of 1820 Regulation VU of 
1832 Act VIII of 1835 Act \XV of 1850 Act VI of 1853 
and Act VIII (BC) of 1865 The Bengal Tenanes Act 
\VUTL of 1885 has expressly provided — Nothong in 
the Act shall affect any enactment relating to Putm 
tenures in fo far a» it relates to those tenures § fit 


atters in which the Regulation asit naw stand with 
Ge nneaaaeetacte alone: Act Nof 180 and the atl cr 
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arrears of rent, through the agency of the Collector 
f the District in which the putni taluq 1s situated, 
is the chief peculiarity noticeable in the Putni Regula- 
tions? Summary sales for arrears of revenue or rent 
-are not allowed to any landlords, except the Government 
and the zemindars gua putni talugs The reference 
to months according to the Bengal: Calendar, and 
not the Fasl: or the Walaity, seems further to indicate 
that the Regulation itself was intended only for Bengal 
Proper, as it professedly referred to the Burdwan Ray 
Iam not aware of any instance of the application‘of 
the provisions of the Regulation, as to summary 
sales, in the Behar and the Orissa districts. The 
Maghee and Mulki eras correspond exactly in months 
and days with the Bengal era, and where these 
eras prevail, instances of sales under this Regulation 
are common. 

The first biennial or six-monthly sale. generally 
known as sashmahz sale, 1s the one that takes place for 
the arrears from Baisakh to Aswin’ The application 
for sale may be made to the Collector® of the district 
in which the lands of the taluq or the greater part® 
thereof are situated, on the first day of Kartik fol” 
lowing, or if that be a close day, on the first open day 
of the month. 

The second biennial sale, generally known as the 
dwasdomaht (twelve-monthly) sale, takes place for 
arrears remaining due at the end of the year (Chaitra), 
the zemindar being entitled to make the application 
on the first day of Batsakh or the first open day there- 
after, the sale taking place in Jaisth following 

Only the recorded proprietor, or proprietors joint- 
ly, or a common manager whose name is duly reg- 


1 Watson v Collector, 12 WR, PC, 43,sc, 3BLR,PC,48 . 
* Reg VII of 1832 Sec 16, cl 1, A& VI of 1853, Sec 1, A& 

VUI (BC) of 1865, Sec 3 > 
3 A& VI of 1853, Sec 1 
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istered, may make the application One of a number 
f co-propnetors or fractional co-sharers 1s not en 
titled to make the application unless the putm talug 
1s coextensive with the interest of such fractional 
sharer or sharers If 4, & and Care joint owners of 
an estate, and if they have jointly created a putni 
talug A alone ts not entitled to apply for sale under 
the Regulation, either for the whole rent due from the 
putnidar, or for bis own share only But if A had created 
a putni of his own share he would be entitled alone 
to apply Even if after the creation of the potni by 
a number of proprietors jomtly the putuidar pays 
rent separately to each of the proprietors according 
to his share such a propmetor has not the right to 
apply But if the several fractional proprietors and 
the putnidar enter into separate engagements by exe 
cuting leases and counter parts the right of each pro- 
Prietor may then be recognised by the Collector Th” 
Regulation itself does not contemplate the case of any 
but owners of entire estates but it seems howeve , that 
the general faw as to the rights of co-sharers is applica 
ble Registration of the proprietor’s name under Act VIl 
(BC) of 1876 is of course absolutely necessary to entitle 
him to any refief under the Regulation The rule as to 
who may apply for sile under the Regulstion must be 
taken to be the same as that on suits for arrears of rent 
where the tenure is sought to be made liable 

On the application to the Coll ctor being admitted, 
three coptes af the sotice of sale are cequire S tobe 
served the first by bein, stuck up in sone cons! code 
part of the Collectors office ot cutchery * thr second 
by being stuck upat the su Ider cutch ry of th aerinfae 
himpell ¢ and the third by publication of acopy ot eatea t 
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of such part ef the notice ws may apply to the individual 
case, U the cutebers or al the principal town or village 
upon the dand of the defaulter "= This third notice ts 
required to be served ino the moffusi by a single peon 
‘who shall bring bach the receipt of the defaulter or his 
moffusi agent, or in the cvcnt of his inability to procure 
this, the signatures of Chree substantial persons *, restd- 
ing in the neivhbourhood, in attestation of the notice 
having been brought and published * on the spot” In 
case, however, the people of the village should object or 
refuse to sign thetr names in attestation, the peon ts 
required to go to thr cutchery of the nearest moons, or 
if there should be no moonsiff, to the nearest fauna, and 
there mike an afi davet ot due publication —certificate to 
which effect shall be signed and sealed by the officers 
there and delivered to the peon The non-publication 
of any one of these notices 1s sufficient to vitiate any sale 
that may follow, even if there be no proof of substantial 
Injury to the defaulter‘ The nottce required to be 
stuck up at the cutchery of the defaulter may be 
published at the cutchery of an adjacent  taluq 
belonging to him, when he has no cutchery on the 
taluq in arrear* A place where the zemindar’s agent 
usually transacts business, thouzh it 1s not a regular 
cutchery, may, in the eye of law, be considered a 
proper place for the publication of the notice 

The question, as to who are substantial persons com- 


— 


1’ Reg VIL of 181g Sec 8,cl 2 Bykuatv Maharajah, 17 WR 
447, sc, 9BLR 87, per contra Hurry v Motee, 14 W R 35, Hunoo- 
manw Bipro, 20W R 132 

? Ram Sebuk 7 Monmohim, L R 21 A 71,sc,23 W R113, se, 
14B L R. 394, Sreemuttee v Pitambur, 24 W R 129 

* Raghub v Brojonath,14 W R 489 

* Bhugwanv Sudder,I L R 4Cal 41, Maharajah v Tarasundart 
IL R gCal 619, sc, L R rol A rg, Rajnaraing Krishna,I L R 
14 Cal 703,s¢,L R 141 A 30, Surnomoy: » Grish, I L R18 
Cal 363 See also Gobind » Chaudhurry,I L R g Cal 172 

* Mungazee 9 Sreemutty, 21 W R 369 
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petent to attest the notice to be s«rred on the land of the 
defaulter, was at one time the subject of considerable 
discussion But the matter has now been set at rest by the 
Judgment of the Judicial Committee of the Pasy Council 
in Ramsebak Bose vy Monstohins Das: and olkers,» 
in which it has been held that respectable persons of 
good character, such as mondols chouksdars and holders 
Of fakhiray ands are substantial persons The proof of 
the service of notice is enough The obserrance of 
special formalities in the mode of service or attestation 
by witnesses fs merely directory * 
The zemindar is, 10 the words of the Regulation, 
“exclusively answerable for the observance of the forms 
prescribed for the publication of notice 2 The bur 
dea of proving dae publication ts entirely upon the 
zemtndar who in every suit brought to contest the 
legality of the sale has to prove the due observance af 
all the formalities « even al the plaintiff! gives no evi 
dence in support of his plea of non service There is no 
presuaiption in fayour of the temmndar of the notices 
having been duly served Its not even incumbent upon 
a plaintiff who has brought a sutt to contest the legatitr 
of a summary sale under the Regulation to ret out due 
tnctly the grounds for impeaching the sufficiency and 
due publication of the notices The plea of non <ervice 
of any particular notice or of any informalty fn publi 
cation may be taken at any stage of the sult and even 
for the first time in appeal ¢ 
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The notice of sale at the middle of the year should special notice 
contain a statement that “unless the whole of the ad- for the Sash. 
vertised balance be paid before the date of sale or so 
much of it as shall reduce the arrear including any 
intermediate demand for the month of Kartik to less 
than one-fourth or a four-anna proportion of the total 
demand of the zemindar according to the kistband), 
calculated from the commencement of the year to the 
last day of Kartik’?! This provision 1s not merely 
directory , it 15 mandatory, and the want of such a state 
ment in the notice has been held to vitiate the sale ? 

The mid-year sale usually takes place on the first of Date of sale 
Aughran and, if that 1s a close day, on the first opening 
day of the month Butif the application could not be 
presented on the first day of Kartik, the day fixed for 
sale is thirty days from the first open day in Kartik 
The sale on a proceeding at the end of the year 
takes place on the first day of Jaisth following, but if it 1s 
a Sunday or a holiday, the next subsequent day not 
being a holiday ts fixed for the sale, thirty days’ time 
being always allowed 

The Collector himself or an officer exercising the full Cojje@or to 
powers of a Collector of the district* and having revenue hold the sale. 
jurisdiction over the tenure 1s required to conduct the 


' Reg VIII of 1819, Sec 8, cl 3 

? Asanullay Harn,I L R 17 Cal 474 Same case confirmed by 
P C reported inI L R 20Cal 86 

* Reg VIII of 1819, Sec 8, cl 2 The praétice of holding sales under 
Regulation VIII of 1819 on any day subsequent to the 1st day of Aughran 
or the rst day of Jaisth, the full period of thirty days being allowed to 
intervene between the date of application and the date of sale, 1s based 
upon the authority of a decision of the late Sudder Court (Woomes 
Chandra Roy 0 Esan Chandra Roy,S D A 1859, p 1198) SDA, 
Construction No 329, 1sth Sep 1820, Huronath Gooptov Juggunath 
Roy Chowdhry, 11 W R 87 See also Sreemuttee v Pitambur, 24 
W R 129. 

* A& VI of 1853, Secs 1 andg, and A& VIII (B C.) of 1865, Sec 3, 
Ram Mohan v Radhanath,S D A 1850, p 320 
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sale, and he must hold the sale sf he finds that the notices 
have been duly served* at least fifteen davs before the 
day of sale? If the amount of the debt specified in the 
Notices be not paid tothe zemindar before the date of 
sale and if from any informality tn the service of 
notice or any other cause such as the derth of the 
zemiidar the application for sale be not struck off by 
the Collector the Collector is bound to hold the sale 
unless the zemindar or hie agent asks the Collector to 
stop it * 

At the time of the sale the notice previously stuck 
up in the Collectors cutchery ts required to be taken 
down and each putnt taluq 15 required to be called up for 
sale by the Collector successively in the order in which 
notices havebeenstuck up [f there isany want of fair 
ness or publicity onthe partof the person holding the 
sale or any irregularity as to the procedure at the aule 
the Collector 18 responsible and the sale should be set 
aside* A person on the part of the zemindar should be 
in attendance at the sale to satisfy the Collector as tothe 
actual arrear due up to the date of sale and the due pab 
lreation of the sale notice in the moffasil and no sale can 
take place untexs a ctatement of the pryments made by 
the putnidar and the recetpt or certificate of duc publics 
tton of the notice in the moflusil arte produced before the 
Collector who should record a proceeding separately ae 
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toeach lot. Ifthe statement of account produced 1s 
incorrect, and there is no arrear of rent at the date of 
sale, the sale held ts void?) At the mid-year sale, the 
Atstbundee of the defaulter should also be produced, so 
that the Collector may sec that the amount of arrear 
at the date of sale exceeds a fourth part of the annual 
rent The actual defaulter, whether he 1s registered or 
not, cannot bid, but every other person ts free to do so 
The zemindar himself is entitled to bid, or any under- 
tenant®, including the dus pufnidar of the defaulter,? 
if he has not fraudulently withheld payment of his rent 
A person, who holds a mortgage of the putm, is not a 
defaulter, and 1s entitled to make the purchase 
Fifteen per cent of the purchase money, and not 
twenty-five per cent, as in execution-sales by a civil 
court, is required to be deposited by the highest bidder, 
and the balance of the purchase-money must be put in by 
the noon of the eighth day from the date of sale If the 
deposit be not made by the noon of the eighth day, the 
putni is required to be re-sold on the ninth, that 1s, the 
following day The first purchaser forfeits on such re-sale 
the advance of fifteen per cent, and 1s further lable for 
any deficiency at the second sale, the Collector being 
competent to realise the deficiency by the process for 
the execution of decrees of civil courts The forfeited 
deposit 1s applhed towards the defrayal of the ex- 
penses of the sale, and the surplus 1s forfeited to 
Government * 
The Commissioner of Revenue has the power to set 
aside any sale under Regulation VIII of 1819 on the 
ground of irrelevancy of law or procedure, or on proof of 


‘ Shuroop v Rajah, 7 W R 218, Mussamut 7 Radha, 24 W R 63 

* Reg VIII of 1819 Sec 9, Mirza v Kishen, W R (F B) ga, 
sc, 2 Hay 356, Bykunt 7 Monee, S D A 1850, p 89, Srinath v 
Ramdhon,S D A 1859, p 267, Sreemutty 7 Govind, S D A, 14th 
June 1862, p 260, Gouree v Ray, 5 W R 106 

* Reg VIII of 1819, Sec 9, Fukeerv Hills, 8Sel Rep 153 

4 Sec gas amended by Sections 1 and 2 of AG XXV of 1850 
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payment of the entire rent before the date of sale! 
This, however, 18a power which the Commissioners are 
slow to exercise, as any person interested 10 setting aside 
a sale may get complete remedy in a civil court 

Conbeation Alter the entire amount of purchase money 94 
deposited on the eighth day, the sale becomes con 
firmed and the purchaser ts entitled to get a sale certi 
ficate at once’ and possession of the talug  \o 
formal order, of confirmation ts required by law, the 
sale becoming spso facto confirmed on the payment of 
the full purchase money* The limitation of suits to 
set aside a sale under the Regulation begins to run 
from the date of the payment of the full purchase 
money the penod being one year ander article 17 
clause (d) of the second schedule of the Limstation Act 
(AV of 1877) The sale becomes final and conclusive on 
the pay ment of the full purchase money 

How salex Besides the remedies by 1 summiry investigation b+ 

mayeetet fore the sale! and an appert to the Commissioner after 
sale the defaulter or any party interested in contecting 
the validity of the rate may suc the zemindar and the pur 
chaser in the cil court for 1 decree for the reversal of 
the same on the ground of the non publicstion or teregular 
publication of any of the notices of want of arrears * An 
unregistered defiulter* of 20 unregistered cr shirer ad 
the defaulter! an under tenure holder whe t nate 
is voidyble on the sate * or a mortage may sue for act 
ting aside the entire sale in the proper fc eum anton fel! 
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vilaation, add he mas be entitled to a decree ona suffi- 
cient plea henge made aut) Phe ecmindar as well as 
the purchascr are necessurs parties ino such suits ff 
the sale he set aside by the cual court, the zemindar as 
hable ta pay fullcasts and damaucs, the purchaser also 
being fully inde maonfied agamst all lasses ? 

\ny darputmdar or any other under tenure holder, 
whether his name as reamtercd in the zemindar’s office 
or not, mas protect the putny from sde by paying the 
amount of arrears? and he is cntitled to pay the 
amount into the Collectorate at any time before the sale 
He the under-tenure holder iw damself in arrear, the 
amount deposited bs him would go towards the satisfac- 
tion of fis) debt?, but of hears notin arrear, and there 
is nothing duc from him on account of rent to the 
7vemindar, the amount lodged is considered to be an 
advance from private funds for which a statutory lren 
arises in favour of the person making the advance ,* and 
he1s also entitled, on applying for the same to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced =‘ Tf the defaulter shall 
desire to recover his tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession 1n 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


' Reg VIII of 1819, Sec 14, cl 1, Preolall v Gyan, 13 W R 161 , 
Bykunt v7 Maharajah, 17 W R 447, Mobaruck v Ameer, 21 W R 
252, Tarauw Nafar,1 C L R 236 

* Reg VIII of 1819,Sec 13, cl 2, Ray wv Gocool, S D A, 1857, 
p 920, Lukhiv Khettro, 20 W R 380, sc, 13 B L R 146, the same 
casein H C, Khetturv Lukhee, 15 W R 125 

> Reg VIII of 1819, Sec 13, cl 3, Laht v Srimvas,I L R 13 
Cal 331 

4 Reg VIII of 1819,Sec 13, cl 4, Prem v Kishoon, S D A, 1849, 
p 18, Ramv Prem,S D A, 1849, p 473, Bhuggobuttee v Doorga, 
S D A, 1858, p 890 Umbicayv Pranhuree, 13 W R,F B, 1, s¢,4 
BLR,F B,77, Nuboo Srinath, 11 C.LR, 37, se 1 L,R 8 Cal 877. 
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payment of the entire rent before the date of sale! 
This, however, 15a powec which the Commissioners are 
slow to exercise, as any person interested in setting aside 
a sale may get complete remedy in a civil court 

Alter the entire amount of purchase money 1 
deposited on the eighth day, the sale becomes con 
firmed and the purchaser is entitled to get a sale-certs 
ficate at once’ and possession of the talug No 
formal order, of confirmation 15 required by law, the 
sale becoming sfso facto confirmed on the pryment of 
the full purchase money* The limitation of suits to 
set aside a sale under the Regulation begins to tun 
from the date of the payment of the full purchate 
money the period being one year under article 12 
clause (dy of the second schedule of the Limitation Act 
(AV of 1877) The sale becomes final and conclusive on 
the payment of the full purchase money 

Besides the remedies by a summary investigation b+ 
fore the safe* and an appeal to the Commisuoner after 
sale the defaulter or any prrts interested in contesting 
the validity of the sale may sue the remindar and the pur 
chaser in the cil court for 1 decree for the reversal of 
the same on the ground of the non publication of irregular 
publication of any of the notices or want of arrears? An 
voregistered defaulter® of an unregistered co-sharer af 
the defaulter’ an ander tenure holder who ¢ tenure 
js vorlable on the sale S or a mortyagee may suc for art 
tiny, aside the entire sale in the proper ( ram and on tut! 
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salvaten and he may be entitled to a decree on a sufi 
cient plea bone made out Phe gemindar as well as 
the purchaser ire neeessary parties ino such suits — Tf 
the sale be sct aude bs the cial court, the zemindar ts 
hable to pay fall casts and damages, the purchaser also 
berg fully indemnified against all losses ? 

\ny durputnidar or anv other under-tenure holder, 
whether his name ts reeistercd an the zemindar's: office 
or not, may protect the puta from sale by paying the 
amount of arrears = and he as entitled to pay the 
amount into the Collectorate at anv time before the sale 
lf the under-tenure holder ws damself in arrear, the 
amount deposited by him would go towards the satisfac- 
tion of hi, debt?, but af’ he is notin arrear, and there 
is nothing duc from him on account of rent to the 
zemindar, the amount lodged is constdered to be an 
advance from private funds for which a statutory en 
arises in favour of the person making the advance ,* and 
he is also entitled, on applying for the same _ to obtain im- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced ‘Tf the defaulter shall 
desire to recover his tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


1 Rep VII of 1819, Sec 14, cl 1, Preolallv Gyan,13 W R 161 , 
Bykunt v Maharajah, 17 W R 447, Mobaruck » Ameer, 21 W R 
252, Tarav Nafar,1 C L R 236 

* Reg VIII of 1819, Sec 19, cl 2, Ray v Gocool, S D A, 1857, 
p 920, Lukhiv Khettro, 20 W R 380, se, 13B L R 146, the same 
casein H C, Khettur v7 Lukhee, 15 W R 125 

* Reg VIII of 1819, Sec 13, cl 3, Lalit » Srinivas,I L R 1g 
Cal 331 

4 Reg VIII of 1819,Sec 13, cl 4, Prem wv Kishoon,S D A, 1849, 
p 18, Ramv Prem,S D A, 1849, p 473, Bhuggobutteev Doorga, 
S D A, 1858, p 890: Umbicav Pranhuree, 13 W R,F B, 1, se,4 
BLR,F B,77, Nuboo Snmnath, 11 C.LR, 37,se I L,R 8Cal 877. 
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payment of the entire rent before the date of sale? 
This, however isa power which the Commissioners are 
slow to exercise, as any person interested tn setting aside 
a sale may get complete remedy in acivil court 

After the entire amount of purchase moner 1s 
deposited on the eighth day, the sale becomes con 
firmed, and the purchaser is entitled to get 2 sale-certs 
ficate at once and possession of the taluq  ‘o 
formal order, of confirmation 1s required by lat, the 
sale becoming spso facto confirmed on the payment of 
the full purchase money * The limitation of sults to 
set aside a sale under the Regulation begins to ron 
from the date of the payment of the full purchase 
money the period being one year under article 12 
clause (d; of the second schedule of the Limitanon Act 
(AV of 1877) The sale becomes final and conclusive on 
the payment of the full purchase money 

Besides the remedies by a summiry investtyation b 
fore the sale! and an appedl to the Commissioner after 
sale the defaulter or any prrty interested tn contesting 
the validity of the sale may sue the reaundac and the pur 
chaser in the civil court for a decree for the reversal of 
the same on the ground of the non publicrtion of irresular 
publication of any of the notices or want of arrears § An 
unregistered defaulter* or an unrepistered co thyrer uf 
the defavtter? an under tenure holler whose trnnse 
is voidable on the wale * of a Murtpaye | omty sue fore 
tun, aside the entire aale in the proper furs an}cn fall 
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valuation, aid he may be entitled toa decree ona suth- 
cient pler being made out The zemindar as well as 
the purchaser are neeessary parties ino such suits — If 
the sale be set aside by the enal court, the zemindar ys 
hable to pay fall costs and damiees, the purchaser also 
being fully ind: mnihed asamnst all losses ¢ 

Voy durputmatdar or any other under tenure holder, 
whether his name as reeistered in the cemindar’s office 
ar not, may protect the putnr from sale by paying the 
amount of arrears? and he is entitled to pay the 
amount into the Collectorate at any time before the sale. 
If the under-tenure holder as himself tn arrear, the 
amount deposited by him would go towards the satisfac- 
tion of fis) debt?, but if he as notin arrear, and there 
is nothing duc from him on account of rent to the 
7vemindar, the amount lodged tw considered to be an 
advance from private funds for which a statutory Tren 
arises in favour of the person making the advance ,4 and 
he ts also entitled, on applying for the same to obtain 1m- 
mediate possession of the defaulting tenure in order to 
recover the amount so advanced “If the defaulter shall 
desire to recover lis tenure from the hands of the person 
or persons, who by making the advance may have acquired 
such an interest therein and entered into possession in 
consequence, he shall not be entitled to do so except 
upon repayment of the entire sum advanced with interest 


1 Reg VIlLof 1819, Sec 14, cl 1, Preolallv Gyan, 13 W R 16r , 
Bykunt v Maharajah, 17 W R 447, Mobaruck v Ameer, 21 W R 
252, Taray Nafar,1 C L R 236 

* Reg VIII of 1819,Sec 13, cl 2, Ray v Gocool, S D A, 1857, 
p 920, Lukhiv Khettro, 20 W R 380, s¢,13B L R 146, the same 
easein H C, Khetturv Lukhee, 15 W R 125 

7 Reg VIII of 1819, Sec 33, cl 3, Lalit v Srimvas,I L R 1g 
Cal 331 

‘ Reg VII of 1819,Sec 13, cl 4, Prem v Kishoon,S D A, 1849, 
p 18, Ramv Prem,S D A, 1849, p 473; Bhuggobutteev Doorga, 
S D A.,, 1858, p 890 Umbicaz Pranhuree, 13 W R,F B, 1, s¢,4 
BLR,F B,77,Nuboo Snnath, 11C.LR, 37,se I L,R 8Cal 877, 
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at the rate of twelve percent per annum up to the 
date of possession given as abate, or upon ex 
hibiting proof ina regular suit, to he instituted for the 
purpose, that the full amount so advanced with interest 
has been realised from the usuftuct of the tenure 
The under tenure holder has alep the nght, which the 
ordinary law gives him, of suing for the advance and 
for declaration of his hen } 

Tf after the sale becoming final itis set aside, the 
remindac 1s entitled to bring a suit for the arrears 
ander ihe ordinary Rent Law as if no vppheatian 
wos made [f the suit for setting aude the sale 
remains pending fora long time limitation does not 
run asto the arrears of rent but upon the sale being set 
aside and upon the restoration of the prrties to posses 
sion they take back the taluq subject to the obligation 
to pay the arrears Until the sale is finally set nside the 
position of the zemindar is ax uf his claim has been 
satisfied The safe 1s not also an act of trespacs by the 
aemindar which can be considered as amounting to 
dispossersion by the fandtord The defanfter is entitfed 
ta sue the purchaser if be hac taken possession for 
mesne profits but he is himself hable to the zemin far 
for the arrears of putm rent and limtation dave not 
run on his favour until the suit for the reversal of the 


sale 13 finally disposed of © 
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of the defaulter, become’ voidable The purchaser 1s 
ehtitled to have possession of the taluq in the same 
state as it stood at its creation by the zemundar, free of 
all incumbrances 1 Adverse possession of any part 
of the lands either by a neighbouring landlord or by 
any person claiming a lakhiray title is an incumbrance 
which the purchaser 1s entitled to get rid of Any in- 
cumbrance created or allowed to remain on the talug 
by the act or omission of any taluqdar, whether the 
defaulter himself or a previous holder or any person 
who had previously made default which ended in a sale of 
the putni for arrears, 1s voidable ® But the purchaser 
must exercise his option within twelve years from the 
date of his purchase or rather the confirmation thereof, 
when the cause of action accrues, and he must by some 
act shew that he has exercised the power vested in him 
by law to avord incumbrances. They are not zfso facto 
void, but are only voidable * If however he has accepted 
rent, his acquiescence may bar his mght* He canhot 
sue the raiyats for rent, when there is an intermedrate 
holder, before getting a decree for possession against 
such intermediate holder I need hardly repeat that 
the incumbrances which a purchaser is entitled to avoid 
must be such as have come into existence since the date 
of the creation of the putni taluqg® Any incum 

branceés existing from a previous date are nof such as 
are void or voidable Any under-tenuré or incunibrance 


1 Reg VIII of 1819 Sec 11, Mussamat v Luckheemonee,S D A 
1850, p 349, Oomanafh v Roghoonath, W R,F B, io, se,1 Hay 
75 and Marsh 43, Brojov Futick,17 W R 407, Gopendra » Mokad- 
dam,I L R 21 Cal 702 

* Gopendra v Mokaddan,I L R a1 Cal 702 

S Modhoov Ramdhun, 12 W R. 383, sc, 3B L R 431, Uma v 
Mothoora, I L R 4 Cal 866, Tettdv Mohes,I L R gCal 683, sc, 


wCLR 364. 
4 Srishteedhur v7 Prannath, S:D A, 1858, p 170, Sreemunt v 


Kookeor, 15 W R 481 
’ Bishumbhur 7 Doorga,S D A, 1858, p 369- 
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created with the permission of the proprietor is also 
not voidable' Standing as the representative of the 
zemindar, the purchaser 13 affected by the same rules of 
limitation and the same rates as to the onus of proof as 
the zemindar himself The burden of proof is in the 
first instance upon the purchaser to shew when the 10 
cumbrance was created But as soon ashe makes out” 
this prima facte case the burdenis shifted and the 
holder of the incumbrince has then to shew that he 1 
protected either on account of the consent piven by the 
zemindar or for any other reason valid in law 

If the zemindar himself is the purchaser his position 
is the same as that of a stranger purchasing the prop 
erty Limitation which would run against the defaulting 
putnidars would not bir him Neither docs the Jaw of 
merger~the extinction of the putni mght in the higher 
right as zemindar—necessirtly apply as the common law 
about merger, applicable in Fngfand ts not applieable in 
this country The doctrine of equitable merger which 
depends upon the intention of the parties ou) ht to be ap- 
plied to transactions in this country unle «there ie ex 
press legidlative enactmentto thecontrary = A zemindar 
purchaning a putns under him tnasale erther for arrears 
or under an ordinary decree of a civil crust has gas the 
puto the position of 1 putnidar® unlecs by his acts and 
conduct he shews that he inten Is to deal with his tro 
nights ac one the infenor aught meeing in the supeel re 

There are certain nights in lan! which are protecte f 
notwithstanding, a sale under the Regulation Ad Sbtif 
ratyatsor retident hereditary cultivator are not fat te fo 
eyectment and & afte engarements with th ov by the 
defaulter cannotbe anterfered wath bra parchaver® [Hat 
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if it can be proved in a regular suit that a higher rate was 
demandable from any ranyat at the date of the engage- 
ment, the rent of such a ralyat may be adjusted Not- 
withstanding that the Regulation speaks only of khodkast 
raiyats, | presume occupancy and non-occupancy ralyats_ ep, 
re also protected Protection from eyectment ought ex- 
pressly to be extended to all classes of tenure-holders 

and ratyats included in section 160 of the Bengal Tenancy 

Act (VIII of 1885 } 

The distribution of the surplus sale-proceeds on a Distribution 
sale under the Regulation is dealt with in section 17 oe 
The Government 1s entitled to one per cent upon the ceeds 
net proceeds realised by the sale Next, the zemindar 
gets the amount due to him with costs incurred by him 
in bringing the putmi to sale The remainder ts in the 
first instance kept in deposit in the Collectorate to 
answer the claims of subordinate tenure-holders Ifa 
subordinate tenure-holder has paid the rent due by him 
to the fAiinidar, he 1s entitled to bring a suit for com- 
pensation against the putnidar for his loss on account 
of the putni-sale, and a decree may be passed in 
his favour for compensation which should be directed 
to be paid out of the surplus sale-proceeds But if 
any part of the amount due by the durputnidar as rent 
has remained unpaid, he is not entitled to bring a suit 
for damages, and has no claim to compensation? The 
principle seems to be that negligence on the part ofa 
durputnidar in not fully paying the amount due by him 
may have contributed to the non-payment by the putnidar 
of the amount due by him to the zemindar Any express 
contract between a putnidar anda durputnidar, as to the 
division of the surplus sale-proceeds, has always to be 
taken into consideration Any syit under the Regulation 
by the durputnidar, claiming a part of the surplus sale- 


1 Ramv Kishen,S D A, 1845,p 155, Fukeerv Hills, 7 Sel Rep 
154, Issanv Tareenee, Sev 84, Surnomay: v Land Mortgage Bank, 
1 LR xCal 173 
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proceeds, must be brougtt within tto months from the 
date of the sale, otherwise the defaulter may claim to 
have the money paid out to him? 

The nights of mortgagees of putm talugs are not dealt 
with by the Regulation But the surplus sale proceeds 
should be considered to represent the mortgaged prop- 
erty and a mortgagee will be entitled to be paid oot in 
the first instance therefrom* In the case of a contest 
between the mortgagee and the durputnidar, 4 question 
of priority may arise which I presume will be answered 
according to the law as laid down in the Transfer of 
Property Act and the prnciples of equity and good con 
science which the legislature in this country directs to 
be applied wherever the positive law 1s silent 

Antecedent balances due by the putnidarto the zernin 
dar namely those that are not covered by the summary 
proceedings under the Regulatron become mere personal 
debts of the individual talugdar and must be éecovered 
in the same way as other debts by a regular suit in the 
civil court Arrears that have accrued subsequent to 
the application under the Regultupn are a charge 
onthe taluq and ghe-purchaser 14 AS d to pay the 
samt He canost excuse himself by pledding that bebe 
eee after a part of the arrears acceued 
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A purchaser of a putni taluq under the rules laid ‘Registration 
down in the Regulation 1s entitled to have his name ae a 
registered in the proprietor’s office and to obtain posses- name 
sion without the payment of any fee, but he is lable to 
be called upon to give security under the conditions 
of the tenure purchased’ A purchaser at a sale 
under a decree for arrears of rent held by a civil court 
or by a Collector under Act X of 1859 1s also entitled to 
be registered without fee ” 

A purchaser at a sale under an ordinary civil-court Plea 
decree, or a voluntary alienee 1s required to pay to the fee and se- 
proprietor a registration-fee at two per cent on the rent, sel 
the maximum sum being Rs 1oo® He may also be 
required to furnish security to the extent of one-half of 
the annual rent* If no security be given, the talug 
may be attached by the proprietor and kept in the 
possession of segawal or curator Any question as to 
sufficiency of the security may be determined by the civil 
court of the district® and the judgment of such court 1s 
final® The zemindar cannot bring a suit for compelling” 
the purchaser’ to give security 

The registration of name in the landlord’s office Effeat of reg- 
is one of great importance to the outgoing putnidar ‘stration 
as well asthe purchaser The outgoing putnidar 1s 


%) Reg VIII of 1819, Sec § 
$2 A@ X of 1859, AA VITI (BC) of 1869, and A& VIII of 1885, 
Sec 14 
2 Reg VIII of 1819, Sec 5, A&t X of 1859, Sec 27, and A& VIII 
(BC) of 1869, Sec 26 and A& Vill of 1885, Sec 12 Se€tions 13 and 
14 of the latter A& make provision in “cases of execution-sales But 
% see se€tion 195, cl (e) of AG VIII of 1885 and Gyanada v, Bromomoyt, 
IL R 17Cal 162 
i Reg VIII of 1819, Secs 5 and 6 
5 Ibid, Sec 6 Can security be required on a sale inthe civjl court 
for arrears P 
* Rajah » Bissen,S D A,1859, p 1216, Huree » Soorja, 25 W.R 
222,1 re Soorjakant, 1 L R 1 Cal 383 
™ Joy v Jankee, 17 W.R 470, 
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therehy freed from aft personal habilits? on account 
of arrears accruing subsequent to the cessation of his 
possession and the registration of the purcha ers name 
entitles him to deal directly with the landlord and to 
have notices and summonses of all proceedings and suits 
for recovery of arrears of rent He thus gets a direct 
opportunity of protecting the tenure If the purchaser + 
name 1s not registered in the landlord's office the latter 
may bring suits against the registered putnidar for re 
covery of arrears of rent or institate proceedings under 
the Regulation and the effect of the sale thereunder 
aill be the same asaf the purchacer hae himeelf been 
sued £ unless it can he proved that fraud his vitiated the 
sale Onn sale in sunts or proceedings against the rege 
tered taluqdar 1 durputmdar of 1 mortyagee may be 
affected in the same way 18 if the proceedings were 
actual putmidar The non registration of 
name in the findlord « office does not however make 
the vhence a trespasser He becomes to all intent« and 
purposes the putmdar ubject only to the divabilitire 
stated above* It should be noted that appheatians 
for registration of name may be made of suits for 
compelling the landlord to register may be mnatitated at’ 
any time after the purcha ¢ and there fe no bir of 
limitation & the cause of actlon being a paged one 
rovisions of the Bengal Tenancy Act with cet 
frst the sept of permanent feneres ip thr 
sreatadars’ oflice ascontained in sections 12, U1 te ts 
ndao of the Act have been hel Stole seeps mertyy 
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The laws in force tor the recovery of government rev 
enue declare that, on a sale of an entire estate for 
arrears, “the purchaser shall acquire the estate free 
from all incumbrances, which may have been im 
posed upon it after the trme of settlement, and shall 
be entitled to avoid and annul all under-tenures and 
forthwith to eject all under-tenants,” with certain ex- 
ceptions,’ one of which 1s taluqdari tenures such 
as putnis and dependent taluqs duly registered under” 
the provisions of Act XI of 18597 The registration 
under the Actis either common or specral® Common 
registry secures such tenures and farms against any 
auction-purchaser at a sale for arrears of revenue, 
except the Government Special registry secures such 
tenures and farms against any auction-purchaser, at a 
sale for arrears of revenue, including the Government. 
Applications to the Collector for registration of tenures, 
created before the passing of Act XI of 1859,were required 
to be made within three years from the 21st April, 1862 4 
Applications for the registry of tenures, existing on 
the 21st April 1862, but created after the passing of 
Act XI of 1859, were required to be made within three 
months An application for the registration of any tenure, 
created after the passing of Act III of 1862 (21st April 
1862), must be made within three months from the date 
of the deed constituting the tenure Objections to the reg- 
istration of tenures under Act XI of 1859 may be sum- 
marily dealt with by the Collector, and the Collector may 
also suspend the proceedings pending a decision by the 
civil court, the decision of such court being final > But no 
civil court can direct special registration by the Collector, 
“and no special registration can be effected without thie 
sanction of the Revenue Commissioner of the Division ° 


1 A& XI of 1859, Sec 37 See also A& VII(BC) of 1868, Sec 12 

2 A& XI of 1859, Sec 37, cl 3 3 A& XI of 1859, Sec 39 

1 AG II (BC )of 1862 > A& XI of 1859, Sec 41 

8 A& XI of 1859, Sec 42 : 
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The purchaser of a share or shares of an evtalte 
sold for arrears of revenue parcha cs subject to 
incumbrances and does not acquire any rights which 
Were not possessed by the previous eunee ot owners t 
Bena purchases by defaulters even of anentire ¢ tate 
hase also the same effect upon incumbrances.* If the 
purchase be made by one or more of 1 large number of 
defaufters the result 1s the same as regards holders of 
imcumbrances ® 

Talugs not regi tered in the common or special re, 
taters tee lable ty he avoided by a purchaser of an entire 
estate \n assignee of such a purchaser hae also the 
same nght though the privilege has not been extended 
to assignees of fractional «hares * The burden of proving 
that the talug came into existence subsequent ta the Per 
manent Settlement 1¢ upon the purchaser = But a prima 
facie case being made out the onuecdolt and it te 
thes for the defendant to make out a cae which wold 
bring the tenure within any of the exceptions to section 
37 of Act \Lof 18594 = The perrod of fimitation of eaits 
to avoid incumbrances 13 taelse years from the datewh 
the safe becomes final and conclusive * 

The amount of raad and public works covey ayat de 
Ly faluqdars is Jessable according to the promanescf 
section gf clause of the Cese Vctof 8% 40 The els ier 
runs thut-— Byers hobder of arenore vhs) yearly pet 
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held by jhim 1s included, the entire amount of the road cess 
and public-works cess, calculated on the annual value of 
the land comprised 1n his tenure at the rate or rates which 
may have been determined for such cesses respectively for 
the year as in this Act provided, less a deduction to be 
calculated at one-half of the said rates for every rupee 
of the .rent*payable by him for such tenure’ Every 
taluqdar is, under this clause, bound to pay to the 
zemindar for the two kinds of cesses a sum calculated 
at one anna per rupee on the amount given in the valua- 
tion-roll of the taluq, less a half-anna for each rupee of the 
rent payable by him Heis himself entitled to realize one- 
half of an anna for each rupee of rent payable by the 
talyats, and he 1s thus made to pay from his own purse 
half an anna on each rupee of his profits But 
he may, notwithstanding this statutory provision, be 
bound by any contract with the zemindar to pay the 
entire amount of the cesses realizable by the Collector 
for the talug His liability is determined by the terms 
of the contract It very frequently happens that, by the 
terms of the lease, the zemindar 1s entitled only to 
a net income in the shape of an annuity, the taluqdar 
being bound to pay all items of demand by the 
Government } 

Cesses are recoverable in the same way, and under 
the same procedure, and in similar instalments, as vezt, 
though they cannot be, strictly speaking, vent. 2? They 
are not charges on the tenure in the same way as revt, 
and a sale, for arrears of cesses only, has not the same 
effect as to incumbrances as a sale for arrears of rent 

There are various other kinds of taluqs held directly 
under the zemindars at fixed rent, in perpetuity, hnown, 
in Bengal, by different names in different districts Their 


* Surnomoyce v Koomar, I L R 4 Cal 576 
= A& IN (BC) of 1880,Sec 47 For definition of rent—see Sce 3 of 
A& VII of 1885, Uma Charan Ajidanmissi, 1 EL R 12 Cal 430 
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Meadents are the same as thoce of dependent and putn 
talugs Every district has peculiar names for these tenures 
and subordinate tenures or under tenures with various 
shades of rights and habihties The legal profession 
and the judges administering law are constantly puszied 
with local names and local peculiarities Sufficient data 
have not yet been obtained with Tespect to them and 
even if they are available it will be difficult to tay down 
Tules for the guidance of courts, except by taking the dif 
ferent localities piecemeal In many instances the nphts 
and obligations of the holders are regulated by custom 

The holders of permanent taluqdan tenures are not 
Viable to cyectment, except on breaches of contract 
They are generally heritable and trancferable? But 
exceptions are not unfrequent Taluqdar grants for 
life only though at fixed reat are not uncommon 
and it has been held that a lease at fixed rent 
without words creating 1 hentable or transferable 
landlord * But every grant must fe construed accard 
ing, to the ordinary rules of interpretation custom and 
usage in the locality the surrounding curcuntstances ard 
the way in which the landedemied has been dealt with 
by the parties being taken into consideration Hh the 
zemindar has allowed sons and prandéons un succrsifot 
or aliences after viienees to hint fa tenure the p reer] 
lon willbe that os heritable and teased ratle ever 
without express words to that effect in the pract 

A permanent tenure being bo ntatt act carats 
able the hing ov the ultimate hei ard fault ¢f any 
other her an} not the remin dag in kote retate pte 
tenure is situated Tie semindat fae ro teverien 
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These talugs are parlible as any other property, and 
civil courts have exclusive jurisdiction in directing and 
cfiecting partition But the zemindar is not bound to 
apportion the rent payable to him ona division of the 
talug } He 1s at liberty to hold the entire taluq 
hhable for the entire rent without reference tothe divis- 
ion made amongst the co-sharers 

We have already seen that if a talug has been in 
existence either from before or from the cxvact date of the 
Permanent Settlement, and the rent has never been 
varied, it acquires fixity by the operation of Act X 
of 18597) A mere declaration in a decree that any 
such tenure was hable to enhancement, 1f there was 
actually no enhancement of rent, would not prevent 
the operation of the statutory provision contained in 
section 15 of Act XN of 1859, or section 50 of the 
Bengal Tenancy Act 

A dependent talug, of which the rent has varied 
from the date of the Permanent Settlement, 1s not 
hable to be annulled on the sale of an entire estate for 
arrears of revenue under Act AI of 1859 The exemp- 
tion, however, with reference to these taluqs, existing at 
the time of the Settlement, but not at fixed rent, 1s only 
as respects eyectment, but not enhancement > The rent 
As liable to be enhanced at the instance of the purchaser 
of an entire estate, in the same way and under the same 
conditions as at the instance of any other holder of the 
estate‘ The policy of the earlier sale-laws and the 
Settlement Regulations was not to eject tenure-holders, 
but to cancel their leases and to allow them to hold on 
upon payment of customary rent. This policy was in 
accordance with the common law and the established 
usages of the country, but it has been ignored 1n later 


> A& VIII of 1885, Sec 88 


3 Ante p 1378 > A& XI of 1859, Sec, 37, cl 2 
4 Ante p 140. 
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days on account of the mtroduction by Englih Sawyers 
of Enghth notions of Proprietary neht and compet: 
Hon rent The existence up tothis day of 2 food many 
dependent talage cretted without an} contract of fixity 
since the 2and March 1793 ts due to the errher stytutory 
Provisions against eyectment Some of the contracts 
with dependent taluqdars contain stipulation ta pay 
enhanced rent oa generat measurement and rsseeament 
at custamary rates and such agreements have been en 
forced but ae regards others the law made no provuon 
anti! the Bengal Tenancy Act of 1885 wae pricd = The 
rules lard dawn ta section 51 of Regulation Vt of 
1793 and the carresponding rute< in other Repulatrone, 
were Cansanint with panciph< ef equity and goad con 
sctence and the customary lan of the coumnm and 
courts were guided rn all crset by these rules without cet 
erence to the date of the creation of a dependent talun 
The Ben,al Tenancy Act has a we base already ren, 
adopted the rule with shght modifications and § shall 
now drain your attention to the sections af thar Act 
dealing with the subject 

Section 7 of the Act says that the rent of a tatug may, 
br enhanced up to the limit of the customary rate prvat te 
hy persons holding similar tenures ta the wicisity Thre 
also the rule fad donnon the Ieeyulatinn ch 1203" 
The difficulty of findin, out the customary rate wits te 
felt and in some instances when th rate wae foun feat 
Ibe enbincement waceuce urrly by boot fre. 
amount pad ya tbetote the entanerrr ot Act \ es 
cade rules fortheenhancements freatafeagat( 798 
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to taluqdari tenures Suits for enhancement of rent of 
such tenures generally failed for want of evidence as to 
customary or perganah rates , and in many Cases, courts 
simply granted decrees declaring the liability of the tenure 
to enhancement, without being able to grant consequential 
rehef Itwas, therefore, thought necessary to lay down 
definite rules in the Bengal Tenancy Act Though 
the rates payable by taluqdars and those payable by 
ralyats are different, courts 1n some instances, in the 
absence of definite rules, decreed suits for enhancement, 
Fgiving the taluqdars reasonable amounts for collection- 
charges and profit There was, however, no rule for 
determining what was reasonable profit According- 
ly, the Bengal Tenancy Act has laid down, that in 
the absence of evidence as to customary rate, rent 
may be enhanced up to such limits asthe court thinks 
fair and equitable’ The Act also lays down what 
fair and equitable rent is? In order to avoid the 
hardship of an excessive immediate increase of rent, 
power is given to order gradual enhancement yearly 
for anumber of years, not exceeding five, until the 
limit of the enhancement allowed has been reached ° 
The Act also provides that when rent of a tenure- 
holder has been enhanced by the Court or by contract, 
it shall not again be enhanced by the Court during the 
fifteen years next following the year in which rent 
at the enhanced rate 1s first allowed to be levied 4 
The protection, which the law has afforded to tenures 
xisting at the date of the Settlement, ought, with 
odifications, to be extended to other tenures of long 
tanding, in consonance with the provisions of the 
earlier Regulations of the Bengal Code As the law 
now stands, such tenures have no permanency, and 1n the 
absence of any contract, they are liable to be cancelled 


1 A& VIII of 1885, Sec 7, cl 2 * A& VIII of 1885,Sce 7, cl 3 
* A& VIII of 1885, Sec 8 4 A& VIII of 1885, Sec 9 
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and determined by proper notice The purchaser on a 
sale for arrears of revenue of an entire estite may deal 
with the holders of these tenures as trespassers and may 
eyectthem without notice some overt rctindirative of 
the desire of the purchaser to aval himself of the 
stringent provisions of section 37 of Act \I of 18590 
being sufficient to give a cause of action for the in tita 

tion of a suit for eyectment. 
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We have already seen! that the Svzrzfzs, the record- 
ed utterances of the law-givers of ancient India, afford 
no indication that intermediate holders were recognised 
or even known in those days The owner of the land, 
whether an individual or a jommt family consisting of 
coparceners, cultivated 1t with the occasional assistance 
of servants and hired Jabourers—the hire being generally 
the payment of a share of the crops The system of 
intermediate holding originated, in all probability, 
under Mahomedan rule The financiers of the Afghan 
and the Moghul emperors attempted, now and then, 
to put down the growing system, but without suc- 
cess It made extraordinarily rapid progress about the 
time of the downfall of the imperial power at Delhi 
and the first establishment of the British rule Causes 
which led to the feudalization of Europe were at 
work at this time, just as they were about the time 
of the breaking-up of the Carlovingian Empire As 
each satrap under the Great Moghul aspired to 
independence and hereditary kingship, each subor- 
dinate holder was anxious to have a similar kind of 
permanent and hereditary interest in the land held 
by him, and the idea being once in, it filtered down 
to the lowest strata of intermediate holders  Eyject- 
ment under legal right and legal procedure was unknown, 
and was looked upon with horror by a people, fond, more 
than any other on the face of the earth, of holding the 
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same piece of land for generations— as long as the sun 
and the moon shine on the honzon Each holder of land 
vf he had any self respect and status in society thought 
that some sort of recognition should be had for holding 
in perpetuty [ands occupied by himself and occupied 
by the poor peasantry who hung upon him for protection 
against illegal eviction The nomadic life which it 
1s said by high authorities was led by the ancient 
Aryans was long forgotten There wae a material 
change in the thoughts and iders of the descendants of 
these Aryan immigrants tf they had realy come from 
a Innd outside the natural boundarics bud down by 
the Indus and the snow chd range = The desire in some 
Jandlords of retiring with an annuny from the troubles 
and difficulties of managing their cstates and the 
desire sp enterprising men of making profit by enhine 
ing the rent of ratyats and betaging seuste lands into 
cultivation Jed to subinfeudation in very many cases 
Various other causes also aperatedto tring about thr 
creation and recogmition of subordinate mghts in band 
and thus a Jarge number of tenuree and subordinate 
tenures came snto existence We have alreatty dealt with 
dependent and pstns taluqs which fall nader the hiphett 
cliss of tenures 
Tenures may 


namely — 
(a) Varese (hettablel 64) VUirkwrrtre (at Oe ! 


rent) and (¢ Wwrurs modorr ees (hental® 3 fatrc ft 
rent) Sumilar holdings directly wef c Ue fb tt ef 
wy of these claves of Eo nites ate Aeown tripert 
vely as duretiwratr bete Styere of the acon} of .tee 
furrixEwertra at feels ont of the sr int ch wt 
ferreawrasrmetwerirs (ered ary ath a tesfreddt «f 
he vecond do gees} Pa sagt a maf ore 

rolders of th te avtertetre roast acathis 
reated are reepeate Teer chs maaee bo ay ‘ 
be thinl deprer’ re eaterrerstitda fee tee wf 


in peneral + clavied at fol ae 


CLASSILICATION 


degree) and se-manrustemuhkuirarz (hereditary and at 
fixed rent of the third degree) Similarly, there may 
be under-tenures of the fourth grade (chahar-maurus &c ) 


and further infeudation QPutm talugs, durputni talugs or 
se-putni talugs are in reality mwkuz2aet and mauzusa, 
e-maiius: tenures and under-tenures, the distinction 
villages In revenue-paying estates, while the latter class 
re démises of fand held revenue-free There is 


also-“anotlicr distinction—vrs , talugs are always grants 


intermediate tenures between the zemindar and 
he ratyat, while mukurrartes are not necessarily 
intermediate tenures /sfem?a7i grants com- 


orants O 
bine the two qualities of the mhu21a12 and the maz use 


In their broad features, all grants of tenures 7z perpe- 
fuity and at fixed rent, or with either of these qualities, 
by whatever name they are designated, come within 
the classes I have indicated above 
Fenures held at fixed rent and in perpetuity (zstem- 
rare or mukus7ai1. and maurust) are in reality instances 
of alienations of land, subject only to payment, by the 
alienees and all persons holding through them, of fixed 
sums 1n perpetuity to the alienors and those claiming 
under them This sumis called sentin the Enghish 
language, though, in reality, it 1s an anny with a 
charge on the land demised Under the Mahomedan law 
as administered in India, the amount payable was not a 
charge—it was merely a personal obligation in the 
tenure holders Even after the Rent Act of 1859 hadcome 
into force, and fora long time afterwards, the judges 
vere not agreed as to whether rent was a charge on the 
tenure.1 The doubt, however, has been set at rest by 


+4) Pran v Surbo, 10 W R 434, Ramv Hridoy,10 W R 446, 
Samiraddiv Haris, 3B L R, A C, 49, Dowlut 7 Moonshee, 15 
W R 341, Wahedv Sadiq, 17 W R 417 
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ie legislature in section 65 of the Bengal Tenancy 
Act which makes rent the first charge.' Inthe view of 
e framers of the Regulation Laws in Bengal the 
transfer of land at fixed rent in perpetuity was a transfer 
of proprictary mght. They did not use the word rex 
with reference to this agouity payable to the hisaricie 
but used the word rerenue [Later on a distinction 
was made between revenue and rent? a distinction 
drawn from a similar use of the words in England 
The term revenue used with reference to land 1 non 
understood to mean the amount which is patd by the 
supenor landowners to the State while rent is theamount 
payable tothe superior landowners by those who hold 
under them whether thes are the actuil occupants or in 
termediate holders The word reathas been very broadly 
defined sn the Bengal Tenancy Act and [ believe the 
definition 1s practically accepted even in distin ts to 
which the Act has not been extended s¢ Orca and th 
Scheduled districts Whatever s¢ fawfully payable of 
deliverable in money or kind by a tenant to bis tard 
lord on account of the use or occupation of the land 
held by the tenant includes all hinds of rente even 
gut rent® Under that Act the Governmrntiy a fan 
lord with respect to the thas micda/s* and it follows 
therefore that with respect to the 2tar ercdate the 
amount payable ta the State by a tenant (s alin rent 
The amount payable by a tenant ata fired cate on perye 
tunty is thus called rent andewen If instead ofa fel 
sam of money a fixed amount af corn ce ane aah ¢pto 
doct suchasa fixed numberel maryoe be agrre tote 
supplied yearly for the perofth Gate am ut eeata} 
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7a)t leases is also in consonance with the Transfer 
of Property Act,’ which includes permanent tenures 
at fixed rent within the definition of Icases of im 
movable property We have, in this use of the word 
vent an instance of an unconscious, though a com- 

lete, change of ideas from what the early British 
rulers in India entertained, as to the legal effect of the 
transfer of property inthe soil by means of grants in 
perpetuity The Hindu conception would make the 
ctual occupant the master or lord of the soil, the Afghan 
Sythe Alceinll Sev tcisges auld eo ee 
SHIP BAUsh tolers of India, conceiving The conceiving the right to be 
n the State, could and did transfer it, reserving only a 
SIUSUET SUAS ERE and the modern” legislator 
uccession the owner or owners of land, and according to_ 
JMSTNeTENE-payeT, though directly in 0 payer, though directly in occupation, paying 
only a fixed sum in perpetuity and incapable of being 
guected (the rent-receiver having no reversion), pays 


or the zse_ and occupation only of the Jand This 
1s anomalous —perhaps, an imperfection in language, 
result of the use of foreign words to express Indian con- 
ceptions, Such misuse of words 1s, however, common in 
sciences other than the science of law, and however 
much to be regretted, 1s unavoidable 

Where there are written contracts, the terms thereof AVritten con- 
regulate the relation between the lessor and the fee 
lessee But legal rules of interpretation have occa- 
sionally to be invoked to find out the real intention of 
the parties, whenever the language and the context 
are inartificial or difficult to understand and reconcile 


The law, not unfrequently, affords protection, notwith- 
standing the express terms of a contract, when they are 
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too hard and stnagent and when equity or public policy 
requires that the parties should be released from their 
operation Rules of law have also been deemed to be 
necessary for the protection of the fessors and their heirs 
or assignees from the effects of alienation by th le«sees 
without the Knowledge and consent of the le sore In 
stances are atso not uncommon of the instruments of fea ¢ 
being silent as to matters of importance tn the telation 
ship between the parties and customary and codified 
flaws and customs have to be invoked for the judicial 
determination of the ryhts of the partics in such cates 
But written grants are not always available In mow 
cases either they never existed of they tare foul In such 
cases presumptions of facts and occasionally po tae 
law are availed of to make up for a written in trument 
In the provinces in which the Rent Act of 1859 of the 
Bengal Tenancy Act does not apply the holding of fand 
for a very long time and by successive peneratians on 
uniform psyment ofr nt may inthe abeence of evtdence 
tathe contrary be suffictent for a preaumption of atenate 
sien, permanent and at fix drenthy as rantwhichivl cf 
It may be as erted that im all such cas 4 tt 1s teacitat le 
to presume from the lon, occupation of Jan by the 
fir tle seeantin sunsant,candvonsin a cet nant 
on uniform pryment of rent thatthe om, inatle ar er 
tented tact ates permaincatione Hoasabht sf the 
mete hol hing atuniform reat eved no he fort + tect 
transfers by the on, mal arantor ar hr fou 
to by the other party ptevurp toy may aioat 
ofthe tenure bain tran ferabe SN A ogreti sf oy 
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common course of natural events and human conduct? 
It is thus competent for a judge of facts to come to the 
conclusion, from long existence of a tenancy, payment 
f rent at the same rate, alienations from time to time, 
rection of substantial works on the land, and simijar 
ther matters, that the tenure must have been of a perma- 
nent nature by the grant creating it, the use being the 
best evidence of its nature ® 
The Indian legislature has, as we have already seen, 
laid down positive rules, for making presumptions of 
factin such cases Taking the Permanent Settlement 
of 1793 as the starting point, it has framed rules for the 
assumption of a statutory title to permanency in favour 
of persons holding land from that date on payment 
of uniform rent It 1s difficult, however, to prove pos 
session and payment of rent for sucha long time, and 
possession for twenty years and uniform payment of 
rent for that period raise a rebuttable presumption, not 
of a grant which has been lost, but of possession and the 
payment of rent at the same rate from the time of the Per 
manent Settlement In the provinces in which the Rent 
Aéts of 1859, 1869 or 1885 apply, a person who can shew 
possession and payment of rent from the time of the Per- 
manent Settlement, has the benefit of a perpetual lease, 
irrespective of the existence of any original title-deed 
But if there be a title-deed of a date posterior to the 
Z ermanent Settlement, or 1f 1t can be shown that the 
tenure was held on a terminable lease, the Rent Acts give 
no relief, notwithstanding possession and uniform pay- 
ment of rent But a lease, renewing an old lease, the rent- 
al remaining the same and not giving the superior holder 
a right of re-entry, does not prevent the operation 
of the statutes® It 1s, however, for the tenant to shew 


1 A&I of 1872, Sec 114 
+" Optimus interpres rerum usus —Broom’s Legal Maxims 
7 Ram v Romesh, 2 W R (A& X) 47, Kishenv Eshan,gW R 
(A& X) 36, Luch nee a Koochill,6 WR (A& X) 46, Greesh v Kalee, 
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that the new lease 1s only confirmatory, and if he cannot 
do so be will not be entitled to the presumption Even if 
he sets up a written lease which 1s found to be false, he 
may in the alternative rely upon a statutory title The 
words in section 15 of Act X of 1859 are— ‘otherwise 
than on a terminable lease ” In the Bengal Tenancy Act 
these words have been amplified into—* held for a term 
of years or determinable at the will of the landlord ” 
The question whether any tenure or undertenure 1s 
permanent and held at fixed rent frequently arses in suits 
for enbancement of rent or for declaration of the nght to 
enbance the rent, or for eyectment. The defendant claim 
ing to be a permanent tenureholder and relying upon a 
statutory title should plead* distinctly that the tenure has 
been in existence on payment of uniform rent since the 
date of the Permanent Settlement and the Issueua the 
case 1s whether the tenure bas been in emstence from 
that date and whether rent has been paid without any 
vanation Strict rules of pleadings are not applied sn this 
country" and if the defendant's wntten statements con 
tain allegations sufficient for the court to come to a 
finding of payment of rent at an uniform rate for 
twenty years the Court may give relief, as if a plea of a 
demise from the Permanent Settlement has been raised ’ 
Proof of uniform payment of rent for twenty years, 
preceding the year in which the suit was inatituted 
raises a presumption in favour of the defendant's plea. 


6 W R (AQX) $8 Shelkh v Poormo 8 WR. 199; Watson ¢ 
Asfuaos co WR 107; Ram» Joghesh, pW Ras ab LR 
x29; Pearee v Koyles #3 Ve R. 58, and Soorjo + Parte agsW R.331 
¥ Shetkh Ekrame Bebdes Buhooras 2W R (A&%) 6,1 Ghoorae 
Otar 4W R CARN) 158 Dha ¢ Chander 4 WR (AR X) 43- 

* Manmobone Hasut,2W R {Aa X) 991 Saduck » Mohamya, 
sw R, (AGS) 161 Rakbale Kinco 7 W R242; Muncew Asad, 
BW R. 61 Heseck # Toolsee irW RR S4r Bhoyrub se Matty WR 
Sp. Vol (Act XX) 100 See also Watson # Chota, Marth 6% and 

W R (ARN) 27 


Magno * Haro 6 
Dhan » Chander 4 W R (Act S43 


PRESUMPTION AS TO FIXITY, 


As tothe amount of proof necessary, it 1s always a ques- 
tion of fact to be decided from the circumstances of each 
case The reported decisions’ on the point, laying down 
rules and giving directions for the mode of dealing with 
the evidence, are not apparently consistent with one an- 
other Each case depends upon its own facts and cir- 
cumstances, and it is extremely difficult to lay down 
rules of law applicable to all cases, It has been held 
that there should be no room for an inference of payment 
at fixed rent for twenty successive years,’ and that strict 
proof is necessary Again it has been held that such 
proof is not necessary,® provided the proof of payment 
extends over twenty years Payment* of the same 
amount every year need not be proved, but the rate® 
must be the same Small variations’ arismg from 
calculation may be dispensed with as immaterial and 


1 Ram v Chunder, 2W R (A&X) 74, Jugmohang Poornoo, 3 
WR (A& X) 133, Hemv Poorno,3 W R. (A& X) 162, Raj a Assa, 
3W R (A& X) 170, Nyamut v Gobind,4 WR ( A&t X) 25, Dhun v 
Chunder,4W R (A&X) 43, Kazee v Nubo, 5 W R (A&R X) 53, 
Gooroov Sheikh,5 W R (A& X) 86, Sham v Muddun, 6 WR 
(A& X) 37, Rakhalv Kinoo, 7 WR 242, Poolin v, Neemaye, 7 W R. 
472, Soodistee v Nuthoo, 8W R 487, Chamarnee v Ayenoolla, 9 
W R 45, Peareev Radha,ioWR 427, Hurucke Toolsee, 11 WR, 
84, Miteryeet > Toondun, 12 W.R 14,s¢,3B LR App 88, Kunda 
v Gunesh, 15 W R 193, Nilmonee v Anunt, 15 WR 393 

2? Rajnarainv Mrs Olivia, 1 W R 453; Mahmoodazv Hareedhun, 
s W.R (A&X) 12, Ramv Chand, 5W R (A&X) 84, Prema 
Shaikh, 6 W R (A& X) 90, Sham v Boistab,7 W R. 407 

> Rashmoneev Hurronath,:1 WR 280, Radhanath a7 Binode, 3 W. 
R (A& X) 157. Surnomoyi: v Baboo, 9 W.R 207, Bungov Ram, 
19 W R 256, Rashbehary v Ram, 22 W R 487, Radha v Aghore, 
25 W R 384. 

‘ Tarnee a Kalee, 3 W R (A& X) 123 

5 Kattyani v Soonderee,2 W R (A& X)60, Moran v Anund, 6 
WR (A& X)35, Munsoorg Bunoo, 7 WR 282, Cathennev Huro, 
8 W R 284, Sham v Dwarka, 19 W R 100 

* Ramv Chunder,2 W R (A& X) 74, Gopal v Muthoor, 3 WR 
(AG& X) 132, Anund? Hills,4 W R (A& X) 33, Elahee v. Roopun, 
7 W R 284, Ahmed v Golam,11 W R 432 
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PERMANENT TENURES, 


unexplained Evidence also may be given of fraudulent 
conduct? on the part of land Jords, as an element 
decreasing the amounf of burden on the tenant. If 
during this penod of twenty years the tenant was out 
of possession fora short time, on account of egal enc 
tion by the landlord and did not therefore, pay rent, such 
period will not be taken as a break * 

The presumption from twenty years uniform payment 
1s rebuffable. It may be rebutted by the tenant s own 
evidence shewing creation of the tenure or the beginning 
of the lease at any time subsequent to the Permanent 
Settlement. Proof of maternal variation of rent at aay 
penod before the twenty years will also have the same 
effect. A decree ina suit instituted after the passing 
of Act X of 1859 declaring the tenure liable to enhance 
ment, is also sufficient to rebut the presumption ® But 
a decree passed in a suit instituted before the Act came 
ito force, declanng hability to enhancenent, bas not 
the same effect.* 

The partition of a tenure and the consequent appor 
tionment of rent with the consent andrapproval of the 
landlord do not amount in the eye of faw toa variation 
of rent.§ This 1s only the distribution of the same 
rent on different parcels of land which were onginally 
considered as one single parce! Neither would the 
abatement of rent on account of foss of fand by diluvion 
or dispossession by title paramount or acquisition of 

1 Gyaram ¢ Gooroo 2 W R.(AG SN) $9 
1 Loteefannissa » Poolia WR,Sp Vol gi Sea also Hurronath » 
Chittramoney 4 WR. (AQ A) ta, and Radha e Aghore 25 WR. 3% 

Rakha » Sheikh 9 W R (AQ \) 691 Lavdery Benade, 6 WR. 

{AQ X) 37; Woodoy 9 Tarince rt W R.495 See also Naffer + 


Poulson 19 W R376 Herroe Gobind, 23 W R 352. 
‘ Gobted y Haco § WR CAQN) sop halleer Ratton oe WR 
1 Seeatso Doorga s Doys, 20 W R. 243 
me Savbornos! # Ganga, WR, Sp Vol (AMS) $2; Hills & fletba 
yath 1 W Rota See also Kenarams Rameoomer aw R(AGS) 
17) Hills # Harolaf gW R.(AQS) 135; Kareee Nebo S WR. 
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land for public purposes, be considered as variation of 
rent, disentitling the tenant from getting the benefit 
of the statutory provisionin his favour The law, as 
contained in the Rent Act of 1859, was not distinct in 
its terms, but Courts of law gave effect to the true in- 
tention of the legislature, and the Bengal Tenancy Act 
has given effect to the case laws by inserting the words 
‘rate of rent’? in section 50 According to these 
cases crystallised into the rule of law laid down in the 
Bengal Tenancy Act, uniformity in the rate of rent ac- 
cording to the local unit of the measure of land 1s enough 
to give rise to the presumption of permanency But the 
effect of such a provision in the law necessarily entitled 
the landlord to raise the rent on account of increase 
in area Such increase of rent without* an increase in 
the rate of rent does not prevent the operation of the 
statutory provision® The increase may be due to alluvial 
accretion, to encroachment by the tenant on the land- 
lord’s adjoining land or the land belonging to a stranger, 
the tenant dealing with it as a part of the holding, im- 
perfection in the original measurement and causes of a 
similar nature In such cases the Bengal Tenancy Act 
expressly provides for an increase of rent for an in- 
crease in area * 


We have already seen that the existence of a grant, 1b 


explicit or sufficiently intelligible in its terms, regulates 
in most cases the legal relations between the parties, and 
the law seldom interferes except where its general policy 
or the weakness of one of the parties renders its inter- 
ference absolutely necessary I need not repeat what 
the policy of the authors of the Permanent Settlement of 
Bengal was, and how that policy was abandoned 1n 1812,° 


. A& VIII of 1885, Sec go, cl 1 

2 Gopal vy Nobbo, 5 W R (A& X)83, Moranv Anund, 6 W R 
(A& X) 35 

* Reazoonissa v Tookun, 10 WR 246 , Radha v Kyamutoollah, 21 
W R 401 

4 A& VIII of 1885, Sec s2 5 Ante p 88 
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the proprietors being given free permission to enter into 
contracts of lease on any terms best conducive to their 
interest Ignorance, poverty, fear of oppression absence 
of independent adyice—when these or some of these 
circumstances are always expected to exist in a class of 
men, such as the poor peasantry of Bengal in their deal 
ings with their landlords the law haslaid down definite 
tulea declaring certain conditions in leases as uncon 
scionable and void, even without evidence of weakness 
in the one party or exercise of undue influence on the 
other? But those who take permanent leases belong 
generally to a class not very inferior tn intelligence, 
local influence and power to those who grant such 
leasea, The Bengal Tenancy Act has therefore pro- 
vided— Notbing in this Act shall be deemed to prevent 
a proprietor or a holder of a permanent tenure ina per 
manently settled area from granting a permanent’ 
mukarrari fease on any terms agrecd on between him 
nd his tenant.”* Weare not however to understand 
from this that any terms or conditions whatsoever will 
be binding between the parties The general policy of 
law, and not merely the policy of the Anglo-Indian 
legislature, has occasionally to interfcre 


Non liability to be ejected for non payment of 
arrears of rent, notwithstanding express words in a con 
ract to the effect, is an incident of permanent tenures 
TE UbaeGIeT by The provisions of the Bengal 


Tenancy Act, lays down that a condition® for eyectment 

for non payment of rent is enforceable though the 

eyectment 1s capable of being enforced by the land lord, 

only af the tenant does not pay arrears and costs of suit 

within fifteen days of thedecree* In cases where there 

ee 
» Vide AG VIII of 1885 Sec, 178%; Frye Lane,4oCh Dir 323 


* AG& VIII of 1835, See. 179. 
Lander» Benodelal 6 WR (AQ 2) 375 Kedire Mobadebso 
Isid p 48; Bokahs Ramtunoo Jtid. p 64. 
* AG X of 1859, Sec. 78; AG VII (B.C ) of 1859, See $2, Sea abo 
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isan absence of legislative enactment, courts have always 
exercised an equitable jurisdiction, in not enforcing such 
a penal condition as to cyectment? The Bengal TenY 
ancy Act has expressly laid down that “ where a tenant 
Is a permanent tenure-holder, he shall not be Hable to 
ejyectment for arrezrs of rent, but his tenure shall be 
hable to sale in cxecution of a decree for the rent 
thereof ’* This rule applics to all cases whether there 
is a written lease or not 

Conditions for ejectment for breach of any covenant 
1n a lease has always been looked with disfavour, and 
opportunity has always been given for remedying 
the breach.’ If the breach of a covenant 1s of such 
a nature that it 1s easily susceptible of remedy, the 
penalty of forfeiture 1s not enforced+ The Bengal 
Tenancy Act has laid down special rules restricting, as 
much as possible, the mght of the landlord to eject on 
the breach of a covenant. No cjectment can take place 
except in execution of a decree, and no decree for eyect- 
ment can be passed unless the “ landlord has served, in 
the prescribed manner, a notice on the tenant specify- 
ing the particular misuse or breach complained of, and, 
where the misuse or breach 1s capable of remedy, re- 
quiring the tenant to remedy the same, and, in any case, 
to pay reasonable compensation for the misuse or 


A& IV of 1882, Sec 114, Jan Ali v Nittyenund, ro W, R.(F B,) 12; 
Kumlav Ram, it W R201, Saroda v Nobin, Marsh Rep 417, 
Guyadhur v Natk,f £ R 8 Cal 528 See also Sreeshteedhur v Doorga, 
17 W R 462, Indur v Camphell,1 L R 7 Cal 474, Savi v, Mohesh, 
W R, 1864, (A& X) 29 

} Mahommed wv Prayag,1 L R 7 Cal, 566, Duh o Meher, 12 B.L, 
R 439, s¢,1.L R 12 Cal 439, Mothoorav Ram, 4C LR 469 

2 A& VIII of 1885, Sec 65 See also A& VIII of 1885, Sec ro, 

7 A& VIII of 1885, Sec 155, cl (5), Mumtaz a Gmsh, 22 W,R, 
376, Mothoorav Ram, 4C LR 469, Duliv Meher, 12 BL R 499; 
Mahommed o Peryag, 1 L R 7 Cal 566 Seealso Broyendro 9 
Bungo, 12C L R 389, Golabahe » Kootoob, I L, R, 4. Cal 527. 

+ A& VIII of 1885, Sec 155, cl 4 
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breach, and the tenant has failed to comply within a 
reasonable time with that request ~ The court passing 
the decree 13 required to make similar provisions in the 
decree and to fix a time for the performance and extend 
the time at its discretion Sections 111 and t12 of the 
Transfer of Property Act also lay down atnct rules 
guarding as much as possible the interest of tenants and 
T think these rules apply to permanent tenures The 
period of Jimitation for a suit based upon a breach of 
condition has been limited by the Bengal Tenancy Act 
to one year from the date of the breach * 

{n cases where the remedy les in a grant of compensa 
tran what ts the meisure of compensation or damages? 
This 18a question very difficult to answer, specially ina 
country where the judge has to perform the functions of 
the jury as well Esch case has alsoits own peculiarities, 
specially artsing from the nature of the tenancy If there 
is a condition in a lease that the teaant shall aot excavate 
a tank without the wntten sanction of the landlord, the 
grant bing permanent, the measure of damages cannot 
be the cost of restoring the ground to its former condition 
It would be giving the fandlord too much if he be pafd 
the whole cust of restoring the state of things which ex 
\sted before the wrong was done The trae measure of 
damages in such a case seems to be the extent to which 
the value of the landlord’s interests is the land has dimi 
aushed * It may happen that the taking away of a part of 
the soil has improved the land inatead of diminishing its 
value In such a case the damages should be nominal, 
merely for the legal injury the landlord not having sue 
tuned any actual loss Where the lease is permanent, 
the landlord s interest hes sn the security for his rent and 
if the secunty 13 not impaired, he loses little by the breach 
of the covenant, In cases, however in which the lease 


1 AG VISTof 1885, Sec 15s. AQ VIM of 1885 Sch HIT ArtT 
TWithane Kershaw (1886) 169 8 Ole 613. 
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is not permanent and there is a reversion to the land- 
lord, the matter requires to be considered in a different 

light 

The law also looks with drsfavour upon a covenant Tvene 

in a lease restricting the tenant’s mght of alienation oe 
Section 11 of the Transfer of Property Act, which repro- 
duces the English law on the subject, seems to indicate 
that such a covenant in a lease is valid as between the 
landlord and the tenant, notwithstanding that the tenure” 
may be permanent But Section 11 of the Bengal 
Tenancy Act, on the other hand, lays down without any 
reservation, that every permanent tenure 1s capable of 
being transferred and bequeathed in the same manner” 
and to the same extent as any other tmmovable property 
The section would seem to lay down that a covenant re- 
stricting alienation as inconsistent with the chief condi- 
tion in the grant, and would reject it as incapable of 
being enforced But whatever the true intention of the 
legislature may be, it is now settled law that, notwith- 
tanding a condition in a lease taking away the power of 
the lessee to alienate his right, and making forfeiture a 
penalty, the condition 1s not enforceable against a pur- 
haser, unless there 1s an express right of re entry in case 

fa breach of acovenant against alienation’ Such 
a condition in alease 1s also restricted in its opera- 
tion, and applies only to voluntary alienations, and not 
to sales in execution of decrees or assignments by opera- 
tion of law as in the case of bankruptcy The right of 
a purchaser in execution cannot be defeated by such a 
condition 1n a lease ° 

Instances have occurred of cases of permanent Redudion of 

mukurrart tenures being allowed reduction of rent, rent 


fe Act VIII of 1885, Sec 11, Nilmadhabw Narattam, I L R 17 
Cal 826, Golakv Mathura,I L R 20Cal 2973 , Tamdyav Timépé, 
I LR 7 Bom 262, Subbarf4ya 7 Krishna, I L R 6 Mad 159, 
Néra4yan 7 Al, I L R 18 Bom 603 
4 L R. 17 Cal 826 
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notwithstanding that the rent has been fixed permanently 
But no deduction 1s allowed if there is an express stipula 
tion to pay at the particular rate in spite of dilavion or 
decrease of land on any other account In Assarnuds y 
#orosbala Debt, Sir Barnes Peacock, C J, held that 
‘according to the ordinary rules of Jaw if a taluqdar 
agrees to pay a certain amount of rent, the tenant of it 18 
exempt from the payment of the whole rent, 1f the whole 
of the land be washed away, or of a portion of the rent, 
if a portion only be washed away Even a putnidar has 
+ been held to be entitled to abatement.? 
interpretation The interpretation of :nstraments of lease ts a matter 
of considerable importance in this country, where 
the art of conveyancing 19 almost unknown Docu 
ments in the vernacular languages are generally 
drawn, even at the present day, by men who have little 
legal tramming The intention of the parties 1s not un 
frequently left in the dark and left to be gathered from 
custom or usage, as difficult to ascertain as any other fact 
depending for proof upon oral evidence of a highly 
conflicting character These documents are apparently 
ample, but their very simplicity 18 sometimes a source of 
litigation and a puzzle to lawyers and judges The 
difficulty of interpretation 1s not unfrequently enhanced 
op account of our ignorance of the language, the 
manners, customs, habits and usagesof the people Help 
from legal hiterature or lexicons 1s rarely available 
There 1s thus a conflict of anthonties as tothe in 
terpretation of deeds. It has however, now been set 
tled that the words—‘ with your sonsand grandsons In 
succession ’ ' putra poxtrad: kramd, +e from genera 
tion to generation or ‘gencrations born of your womb 
successively enjoy the same ’ and words of similar 1m 
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port convey a permanent and transferable right They 
convey an absolute right subject to payment of rent 
If there are no words fixing the rent in perpetuity, the 
tenure becomes maurust, but not mudurzart. Itis not, 
however, essential that words indicating heritable in 
terest or fixing the rent 1n perpetuity should always be in, 
in order to create mans use mukurzars right. The intention 
of the parties may be drawn from surrounding circum- 
stances and from local custom or usage. Not unfre- 
quently, the name given to the tenure created connotes 
its incidents. A putni talug,as we have seen, imports 
a permanent hereditary tenure The word falug 
raises the presumption of a tenure being perma- 
nent The /owlas and urmhowlas of Bakhergunj are 
yinstances of names of permanent tenures. The words 
mukurrart mauruse or mukurrart istemrar: indicate 
permanent tenures at fixed rent. But their Lord 
ships of the Privy Council have said that the words 
“istemrarr and mukurrari” donot “of themselves, 
denote that the estate granted 1s an estate of inheritance. 
Not that such an estate cannot be so granted unless, in 
addition to the above words, such expressions as 
“bafarzandan” or ‘naslan bad naslan’ or similar terms 
are used.” The use of the word mzkurrart, without 
the word maurust, has been interpreted as creating 
tenures, in some instances, for the life of the grantee 
only, in others of the grantee and his heirs in succes- 
sion The intention is drawn, not fromthe use of any 
particular words, but from surrounding circumstances. 
The intention has occasionally to be gathered from the 
context of the deed, as in leases of jungle lands the 
rent of which increases from time to time, until it 
reaches a fixed maximum. 


1 Tulshi Pershad v Ramnarain, 1 L R 1i2Cal, 117, sc, L.R 12 
I A 205 See Ameeroonissay Hetnarain,S D A., 1853, p 648. 
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In the absence of any written instrument of lease or 
express contract, the mncidents of a tenancy are those tard 
dowa in the Regulations and the several Rent Acts, sup- 
plemented by custom and usage. The law of England 
when it accords with the rules of justice and equity, has 
occasionally been apphed to cases where the statute 
law in India is silent, and where there 1s no proof of 
any custom or usage beanng on the question at issue. 

Maurust tenures, which the Bengal Tenancy Act has 
called permanent, are, by the defimtion itself, ‘ hent 
lable and which ure not held for any Itmited trme. * 

hey have most of the incidents of maurus: mukurrart 
leases, but the rent is enhanceable, Act X of 1859 made 
m0 provision as regards the enhancement of rent of 
these tenures, and courts of law had, accordingly, to rely 
upon custom in dealing with dependent taluqs,* I have 
stated the groands upon which enhancement of rent can 
be claimed by the proprietor of an estate and the same 
rules and principles are applicable whether the tenure 1s 
held directly ander a propnetor of a revenue paying or 
revenue free estate, or whether it 1s a subordinate tenure. 
[pstances of tenures purely meurus: are however ex 
tremely rare The fact seems to be that where no 
contracts exist, there have been constant disputes 
between the holders of such tenures and the superior 
landlords as to liability to enhancement andin a large 
number of cases the tenants bave escaped The rent of 
dependent talugs in some of the districts especially Raj 
shahi and Mymensing and of under tenures in some 
others, has been enhanced, but the enhancement 
bas been so hgh that new cases of enhancement 
seldom arise These heritable tenures were not always 
transferable * Bat the Bengal Tenancy Act has, as we 
have seen, made all permanent tenures capable of bong 
transferred or bequeathed in the same manner and to 

AG VIII of 388, See. 3 cl 8 * Ante p. 15 
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the same extent as other immovable properties’ In 
distnets where that Actis not in force, and when the 
lease 1s not for agrzeuliusal pur poses, but is a lease for 
the collection of rent, as all intermediate tenancies are, 
the Transfer of Property Act would be applicable, and 
section 108, clause (j) of that Act provides—" The lessee 
may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of his interest in the property, 
and any transferee of such interest or part may again 
transfer it, The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease’ The words I have quoted from 
the Transfer of Property Act are prefaced in the section 
itself by the words—“in the absence of a contract or 
local usage to the contrary’? So that the burden 
of proving non-transferribility 1s on those who assert it 

The common law of the country, if Imay use that ex- 
pression, seems to be tn favour of heritability and trans- 
ferribility of all classes of tenures, unless there is express 
contract legally enforceable or positive law prohibiting 
succession andtransfer The opposite view has some- 
times been taken, though there is no foundation for if. 
I think, however, the Transfer of Property Act, though 
not applicable in Bengal to tenancies for agricultural 
purposes, should be taken to express the rule of law ap- 
plicable to all cases where there is no special or local law, 

The reported cases on the question of the onus of proof 
are not, however, quite in harmony? with one another 

Intermediate tenures cannot be said to be leases for agri- 

cultural purposes within the meaning of section 117 of the 

Transfer of Property Act, as the purpose of the creation of 
such tenures cannot, from the very nature of the thing, 
be for cultivation of land by the lessees 


' AG VIII of 1885, See 11 2 A& IV of 1882, Sec 108 
3 Doyav Anund, ILR 14 Cal 382, Kripa » Durga, ILR 
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ACukurrart, also known as kgimt, tenures are always 
{or the lives of the grantees and are dependent_upon 
written Teases Not that such tenures could not be 
Created by oral demise, but the universal practice was 
to bave written instruments of lease though registra 
fon was not compulsory The Registration Acts 
Passed since 1864, practically did away with oral agree 
ments of lease for any term exceeding one year, and the 
Transfer of Property Act requires that they should be 
by registered instruments’ The question inal cases 
of grants at fixed rent 1s therefore a question of the in 
terpretation of instruments Wherever the Transfer of 
Property Act applies, the law attaches certain incidents 
when the contract 1s sifent, and when (here 1s no focal 
custom or usage preventing the operation of the lan 
Generally speaking, these tenures are altenable and not 
terminable without the consent of the parties Leases 
for a term of years at fixed rent are femporary, and | 
propose to deal with them separately 

Registration in the office of the landlord is a pecuhar 
nability attaching to all intermediate transferable tenures 
By whatever names they go talugs howlas, soles 
wkurrartsor maurnstes, if they are transferable by lan 
custom or local usage every transfer or succession 
requires to be registered in the landlords office, the 
enalty for non-comphance being mn some Cases very 
vere The leaschold_ snterest belonging to ey 
¢ sold in execution of a decree against B i claims 
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alcutta High Court In that case the learned judges held 
that the law, as understood before the Act of 1859 came 
into force, did not, in order to protect an assignee and 
under-tenants under him by service of notice of suit for 
arrears of rent, make the registration of the name of the 
assignee of a saleable tenure compulsory Registration 
was certainly known and was always insisted upon, but no 
penalty was attached to non-registration Regulation VII 
of 1799,known as the Haptam in Bengal, gave proprietors 
the right to bring tenures to sale for arrears of rent The 
Regulation further provided, as secumty to the zemin- 
dar, that dependent taluqdars should register in his 
sherista or office all transfers, as well as successions, of 
talugs or portions of them’ But, in the words of Sir 
Richard Couch, C J., in the Full Bench case, ‘the Regul- 
ation does not provide, as Act X does in the proviso 
to section 106, that no transfer which is required to be 
registered shall be recognized, unless it has been so 
registered, or unless sufficient cause for non-registration 
be shown to the satisfaction of the Collector More 
stringent provisions in favour of zemindars are inserted 
in Act X of 1859 than in the Regulation It appears to me, 
taking sections 105 and 106 together with the proviso, 
that it was intended that the zemindar should be at 
liberty to treat, as the holder of the tenure and the 
person whom he might sue for the arrears of rent, the 
gperson who 1s registered in his books as the owner, unless 
any one could show that there had been a transfer 

and sufficient cause for non registration In such a 

case, a zemindar might find that he had been suing 

the wrong person. Taking these sections together, 

I think that the zemindar, having obtained a decree for 

arrears of rent, 1s entitled to sell the tenure , and that 

the person who has obtained a transfer which he has 

not registered, and cannot show a sufficient cause for 


LO 
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a Tegiatering it, is bound by the sale, and cannot set 
ip a title which he bas acquired by a previous sale 
his lability of intermediate transferable tenures exists 
ot only ou voluntary sales but on aales in execution of 
vil-court decrees, and even in the case of an assignee 
fan insolvent taking under a vesting order * 

Eifod& ot aon: This provision about registration im the office of the 
ogtstra’ emindar or supertor landlord, contained 1n section 27 of 

Act X of 1859 and reproduced tn section 26 of Act VIIL 

(BC) of 1869, entailed a higher penalty for non regis-” 

tration {han what would be the result upon the applica 

tion of the law of hypothecation to renf As we now 
understand the law and the procedure for foreclosure and 
sale of hypothecated immovable property, no foreclosure- 

proceeding, whether under Regulation XVII of 1806 

or the Transfer of Property Act, nor a decree for sale 

under that Act, bas any effect on a person having an in 
terest in the property but not made a party to the 
proceeding or suit if his interest in such property arose 
before the institution of the proceeding or the sult 
The nght of pmisne encumbrancers or assignees of mort 
gaged premises 1s not in the least affected, if they have 
aa legal notice of the proceeding or sult on the mort 
gage* But the registration sections of the Rent Acts 
of 1859 and 1869 would affect, for want of registration, 
mortgagees of tenures as well as subordinate tenure 
holders in a suit against the registered tenant only The 
personal Habllity of the registered tenant for rent con 
tinue so long as an assignee from bim did not get his 
+ Sbam Chand » Brojo st WR 94; Cukhfcarls © Khetter tz 
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ame registered in the office of the superior landlord * 
As regards the assignee himself, he had no legal status, 
though it was optional with the landlord to accept him 
as a tenant, and it was even held that he could not sue 
for possession after illegal eviction by the landlord.? 
Non-registration of name did not, however, make the 
assignee a trespasser—the assignee at once becomes 
atenant® Fraud vitiates the most solemn transaction 
A fraudulent decree or fraudulent eviction ought always 
to be a good cause of action against the perpetrators of 
the fraud It 1s impossible to conceive that any humane 
legislature would impose, for non-registration, the penalty 
of forfeiture, or the severer one of negativing the exis- 
tence of the relationship of landlord and tenant. 

The hardship of this law was early felt by the judges, 
and every indulgence was shown to the tenants if they 
had made the slightest attempt to have their names 
registered in the zemindar’s sherista Recognition by 
receipt of rent, though the receipt was granted in the 
name of the old tenant, knowledge of the superior 
landlord of the assignment of the tenure under circum- 
stances that would lead any honest man to recognize the 
assignee, or a long course of dealings with the assignee, 
used to be considered tantamount in law to registration, 

gon the other hand, the landlord had the option of ignor- 
ing the old tenant and sue his assignee in possession 
He could ignore a registered dexamdar and sue the real 
tenant for rent Suits for registration, on the refusal of the 
landlord to register, have always been allowed, the tenant 
being made to pay only the usual fee for registration. 

On the death, however, of the registered tenant, a 
suit for rent against his legal heirs was considered 1n- 
sufficient in law to bind an assignee of the tenure The 
registration-law was not stretched in favour of the land- 
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lord, so as to deprive a stranger of his nght by pro 
ceedings in a suit agasnst a person who was never in 
possession and who had no connection with the property 
at the time when the succession opened out Registra 
tion of successions 1s now required by the Jan! No suit 
can be against a dead man, the Iandiord must, therefore 
seck out the real tenant and sue him for rent The same 
principle should apply in cases of survivorship under the 
Mitakshara law though 4 suit agatust the darta when 
he 18 alive, binds the co-parceners * 
Under the Bengal Tenancy Act, it 1s no longer the 
duty of the transferee of an ratermediate teaure to ask for 
Fest of bis name in the sherista of his superior 
andlord~—~it 13 now the duty of the registering officer, 
when he registers the assurance conveying a tenure or 
any interest tn 1t to send notice to the landlord Transfer 
of a permanent tenare either by sale, gift or mortgage, 
merely by word of mouth or delivery of possession, has 
now been abolished A registered instrament is the only 
means by which a permanent tenure may be transferred * 
A fee for registration in the office of the tandlord 1s now 
levied by the Registrar himself and its the duty of the 
registering officer after levying the fee, to send it to the 
Collector with a notice of the transfer and the registra 
tion of the assorance and it is then the duty of the 
Collector to cause the fee to be paid to, and the notice to 
be served upon the landlord The fee is two per cent * 
on the annual rent, provided the total amount of fee shall 
not exceed one hundred rupees and where no rent Ia pay 
able, the fee ia two rupees only The doty of the onginat 
tenant and his assignee which the former law Imposed 
upon them has now devolved on Government officers 
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and whether the superior holder receives the fee and the 
notice or not, the lability of the previous tenant for 
rent accruing subsequent to the date of the registration 
Sceases, and the landlord is bound to look to the new 
tenant for the rent for such subsequent period 
On a sale in execution of a decree other than a decree WRusichnatien 
for arrears of rent, or on adecree for foreclosure being en 
passed, the Court has to perform a similar duty, z e ,to levy 
the fee from the purchaser or mortgagee entitled to pos- 
session,and transmit it with a notice through the Collect- 
or? But no fee islevied nor any notice sent to the 
landlord, when the sale 1s brought about by the landlord 
himself for arrears of rent, or when the landlord himself 
is the purchaser 
Under the law, as it stood under the Rent Acts of ee 
1859 and 1869, the registration of successions was Of succes- 
necessary, but there was no penalty for non-registration 
A suit for arrears must be brought against the heir or 
successor of the deceased tenant, whether registration 
of his name was effected or not The Bengal Tenancy 
ct has imposed a penalty, taking away the right of 
the heir to sue his under-tenants for rent, or get any 
relief as against them until he pays to the Collector the 
landlord’s fee, and until the notice of such succession 
1s given tothe landlord ? But 1f the succession had opened 
out before the Act came into force, registration of succes- 
sion would be unnecessary * The provisions of the law 
applicable to assignees and heirs apply to transfers of 
or successions to shares 1n a permanent tenure But 
the landlord 1s not bound to accept a sharer as his tenant 
with respect to that share He becomes only one of the 
joint tenants liable to be sued along with the others as 
joint tenants * 
If due effect be given to these provisions of the he 
Bengal Tenancy Act, and the officers entrusted with the 
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task of causing notices to be served cause them to be 
properly served, both the landlord and the tenant are 
likely to derive considerable benefit The Act, however, 
1s silent as to any but permanent tenures As we 
have seen there are a good many tenures which are not 
permanent The law has also made no provision for 
involuotary transfers as on survivorship or tosolvency 
It has made no provision for unregistered transfers 
and successions that bad taken place before the Act 
came into/ force What is the landlord to doin those 
cases in yhich the Iaw ts silent? What also 1s the pos 
fion of the tenant in occupation whom the landlord 
doed not recognize? It would seem that ia these cases 
the landlord must find out the tenant He ought 
not to be allowed any relief by proceedings against 
che registered tenants—a benefit which the law, as it 
iow stands does not allow him 
One amongst a number of cosharers forming joint 
owners of a superior tenure has not the same rights as 
a sole owner or all the co owners jointly He cannot 
sue alone for the rent of his share except under peculiar 
sreumstances He cannot sue for ejectment or en 
hancement of rent. He labours under various other 
jisabilities. The Bengal Tenancy Act following numer 
us rulings onthe subject expressly provides that he 
nnot singly ava! himself of the remedies which that 
ct gives to land owners in relation to their tenants * 
It would therefore, seem that a sult by 9 co sharer 
against a registered tenant ought not to bind any bot 
the person sued = The High Court at Catfcutta held in 
one case that a decree fn such a suit has the same 
effect on a sale in execution of the decree as if the suit 
had been brought against the tenant in occupation * But 
the law of landlord and tenant has now been changed as 
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regards the greater part of the Lower Provinces of 
Bengal, and it will not be necessary to consider how far 
that judgment correctly expounded the law 

Intimately connected with the law about registration 
of the tenant’s name in the office of the superior landlord 
is the especial procedure of sales for arrears of rent and 
avoidance of incumbrances, Shortly after the publication 
of the Proclamation in 1793 announcing the Permanent 
Settlement, the necessity of alaw for the sales of 
tenures for arrears of rent was felt by the legislature 
Punctual realization of revenue required punctual realiza- 
tion of rent by those who had to pay the revenue’ In 
1799, Regulation VII was passed for sales of dependent 
talugs and other similar transferable tenures for realt- 
zation of arrears of rent due in respect thereof Act X 
of 1859, which vested in the Collectors the power of 
entertaining suits for rents and bringing tenures to sale, 
laid down specific rules of procedure for sales of tenures 
and under-tenures The Bengal Act of 1869 made 
no alteration in the procedure or the substantive law 
These Acts made two sets of provisions—one for sales at 
the instance of the sole landlord or a body of landlords 
jointly, and the other for sales at the instance of a 
co-sharer 

Process of execution could be issued against either 
the person or the property of a judgment-debtor , 
but the process could not simultaneously be issued 
against both the person and the property? Immov- 
able property of the judgment-debtor other than 
the tenure in arrear could not be sold, till movable 
property was exhausted The Bengal Tenancy Act has 
made a material alteration in the procedure in this res- 
pect, and a judgment-creditor 1s not now compelled to 
sell the tenure in arrear before attempting to enforce the 
decree against other immovable properties of the judg- 
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ment debtor Heis nowentitied to realize the amount 
of the decree by attachment and sale of any property of 
the judgment-debtor movable or immovable {f, however, 
the contract between the parties contains a precise stip. 
ulation to the effect that the tenure should be first sald, 
and if after such sale there should remain a balance due to 
the landlord other properties of the tenure holder might 
be sold the decree should contain a direction for the sale of 
the tenure in arrear before the sale of the other properties 
of the judgment-debtor If there 1s no express contract 
or no express direction in the decree if 3 opfional with 
the decree holder to proceed to execute the decree in 
the mode best conducive to his interest. 

A proclamation of sale of a transferablo tenure for 
its arrears should contain amongst other particulars 
provided for in the Code of Civil Procedure the name 
of the village estate and perganah or other local 
d)vision im which the land compmsed in the tenure 
is situated the yearly rent payable and the am 
ount recoverable under the decree? Order for simul 
taneous attachment and proclamation may be made * 
The old Acts required five notices of sale to be stuck 
up (rt) at the Court house in which the sale is to take 
place (2)1n the office of the Collector (3) in the office 
of the Judge of the district (4) on some conspicuous place 
on the land of the tenure and (5) on some conspicuous 
place in the town or village in or nearest to which the 
land 1s situated 2 The Bengal Tenancy Act however 
has dispensed with the publication of the notice In the 
office of the Collector and the District Judge, and the local 
government by Notification dated the 2oth February 
1886 has directed that the notice should be published 
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in the mal hutchery or rent office of the estate and at 
the local thanah? The non publication of any of 
these notices 18 a material irregularity, but is not 
in itself sufficrent to make the sale a_ nullity 
The proclamations have to be served in the custom- 
ary mode by beat of drum Under the procedure laid 
down in the older Acts? the hanging up of the 
notice in the court-house in which the decree is in 
course of execution must take place not less than twenty 
days before the day fixed for sale The Bengal Tenancy 
Act has, however, made an alteration in the period, by 
enacting that no sale shall take place until after the 
e\piration of at least thirty days calculated from the 
date on which the copy of the proclamation has been 
fixed up on the land comprised in the tenure or holding 
ordered to be sold ® Under the Code of Civil Proced- 
ure, the period 1s at least thirty days from the date on 
which the copy of the proclamation has been fixed up 
in the court-house of the judge ordering the sale,? and 
the Code also requires that the copy of the proclamation 
should be fixed up in the court-house after the service 
of the proclamation on the land ordered to be sold. 
Thus you see the alteration in the period made by the 
Bengal Tenancy Act has created an anomaly It agrees 
in the number of days with that prescribed in the Civil 
Procedure Code for ordinary sales in execution, but 
materially differs in the starting point, The infringe- 
ment of this rule as to the time of the publication 
of the notice is only a material irregularity. The 
reported cases, however, are not quitein unison But 
the Calcutta High Court has been of opinion that this 
is merely an irregularity, and the judgment of the 
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Pnvy Council in Govendalal Rat y Ramyamart Mbisser® 
scems to have overruled all the cases which took a 
contrary view 

The effect of a sale for arrears at the instance 

of the sole Iandlord or a body of landlords yorntly 
the sale taking place under the procedure stated above 
ts fo set the tenure free of all encumbrances and 
under tenures which might have been created by any 
act of the defaulter unless the right of creating such 
encumbrances was expressly vested in the holder by 
the terms of the grant or unless expressly assented 
to by any subsequent wnitten authonty of the superior 
_landlord* The power to avoid encumbrances and 
under tenures created by the defaulter 1s as we have 
Iready seen anecessary right for the secunty of the 
nt for which the tenure is hypothecated Under the 
law, a8 it stands n distncts where the Benga) Tenancy 

| Act 1s not in force, the right to avold encumbrances may 
jbe exercised at any time within the period of twelve 
years from the date of the confirmation of the sale 
‘There are certain interests which are however, pro 
jtected, auch as the interest of khodkast raiyats and 
joccupancy tenants The sale of a tenure for arrears 
is, however not necessarily 4 sale under the provisions 
lof the Rent Act. The decree holder, even if he 1s the 
sole rent realiser may proceed to attach and advertise 
the tenure in arrear under the Code of Civil Procedure, 
as if be wants to execute a simple money decree There 
1s nothing to prevent him from doing so Their Lard 
ships of the Judicial Committee held in the case of 
Dootar Chand Shahoov Latla Chabeel Chand* that it 
is always a question of intention and the intention ts to 
be gathered from the proceedings and the certificate of 
sale. What passes when the sale is ander the ordinary 
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eee prescribed in the Code of Civil Procedure is 
the right, title and interest of the yudgment-debtor, and 
not the tenure in arrear The construction of sale- 
certificates has given rise to considerable difficulties and 
consequent litigation,? In order to avoid these difficul- 
tres the High Court at Calcutta prescribed different 
printed forms for the proclamation of sale of atenure and 
for the sale of the right, title and interest of judgment- 
debtorsin it The Bengal Tenancy Act has madea 
gnatertal alteration in the law for the avoidance of en- 
cumbrances, for the greater protection of holders of 
encumbrances and under-tenure-holders The Act 
makes a distinction in the first place between protected 
and unprotected interests Protected interests are 
defined in section 160 of the Act, and these are 
interests in land which the sale-laws, whether for 
revenue or rent, have always protected Unprotected 
interests, again, are divided into two classes—registered 
and notified encumbrances, and ordinary encumbrances 
not so registered and notified Section 161 of the Act 
defines registered and notified encumbrances to be 
‘encumbrances created by registered instruments, of 
which a copy has, not less than three months before the 
accrual of the arrear, been served” under the provisions 
of section 176 of the Act and in the manner prescribed 
by Rule 3 of Chapter I of the rules made by the local 
government.? The proclamation of sale of a tenure, 
when first published, 1s required to be for the auction- 
sale of the tenure subject to registered and notified 
encumbrances* If the final bid at the saleon such 
a notification 1s sufficient to liquidate the amount of 
the decree and costs, the tenure 1s sold subject 
to such encumbrances ,* but the purchaser acquires, 
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the mght to annul any encumbrances not registered 
and notified as aforesaid.t If however, the bidding 
does not reach a sum sufficient to hiquidate the amount 
of the decree and costs, the decree-holder may require 
that the final bid be not accepted and a sale free o 
registered and notified encumbrances do take place A 
proclamation should then be issued, fixing a date of sale 
vot less than fifteen or more than thirty days fcom the 
date of the postponement of sale”? Onsuch a sale 
taking place the purchaser acquires the nght to avoid 
alf encumbrances including registered and notified en 
cumbrances 
The encumbrances which a purchaser 1s entstled to 
annuJ do not become 20 facto void by the sale, but are 
only voidable at the option of the purchaser In a Fall 
Bench case decided before the Bengal Tenancy Act.was 
passed the High Court at Calcutta held that on a sale, 
eather for arrears of revenue or for arrears of rent, tenures 
and under tenures are not tpso facto avoided but are 
voidable only at the option of the purchaser® The 
principle lard down by the Full Bench of the High Court 
was adopted in the Bengal Tenancy Act, and in section 
167 the Jegislature has provided that in order to enable 
a purchaser to avord an encumbrance whether it is 
registered and notified or not, he must within one 
year from the date of the sale or :f he had no notice of 
the encumbrance at the date of the sale within one 
year from the date on which he first has had notice of the 
encumbrance present to the Collector an application in 
writing requesting him to serve on the encumbrancer 
a notice declanng that the encumbrance is annulled 
The encumbrance becomes annulled from the date 
of the sernce of the notice A suit for possession 
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against the encumbrancer must be brought within 
the usual period of limitation, namely, twelve years 
from the date of annulment } 

Such being the consequences of a sale for arrears 
of rent on holders of under-tenures and mortgagees, 
persons interested tn averting the sale have been given 
not only the power to pay in the amount of the decree 
and thus prevent the sale taking place, but there are also 
provisions for affording sufficient security for the amount 
thus paid Bengal Act VIII of 1865, which supplemented 
the provisions of Act X of 1859, gave to under-tenure 
holders and other persons interested in the protection of 
any tenure or under-tenure from sale the same relief as 
section 13 of Regulation VIII of 1819 afforded to dur- 
putnidars and other persons similarly situated Section 
62 of Act VIII (BC) of 1869 reproduced the provision 
contained in the Act of 1865 The Bengal Tenancy Act 
allows any person, having an interest which could be 
voidable upon a sale for arrears, to pay into Court the 
amount requisite to prevent the sale. He has a lien on 
the tenure hke a salvage lien—the amount being re- 
coverable, with interest at twelve per cent per annum, 
as the first charge on the tenure He 18s also entitled to 
take possession of the tenure and to retain such posses- 
sion until the debt with interest thereon has been dis- 
charged * But besides these remedies, a person paying 

‘the money into Court, whether as a person interested or 
a person making the payment lawfully, but under a 
mistake as to his interest, is entitled to get back the 
amount by an ordinary civil action, or he may deduct the 
amount so pard in satisfaction of his own debt® If he 1s 
himself the mortgagee, he may add the amount to the 
mortgage debt. 
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The right of one of a number of yout landlords, as we 
have seen, 18 that of an ordinary judgment creditor The 
older Acts, following similar provisions tn the laws for 
sales for arrears of revenue prescribed the ordinary pro 
cedure followed in execution of decrees for money, and 
not the special procedure 1 execution of decrees for rent, 
and such sales had the same effect evenif the tenure at 
self were sold as the sale of any other immovable property 
sold in execution of a decree not being a decree for 
arrears of rent payable in respect thereof 2 An additional 
Teatriction was put upon execution of decrees piven in 
favour of sharers, as the tenure could not be brought to 
sale before the movable properties of the yudgment debtor 
lying within the jurisdiction of the Court were exhausted 
Act VIIE of 1885 contains no special procedure on 
the point. Section 188 of the Act seems to imply 
that a co-sharer has not the mght to sue for rent in the 

me way and under the same procedure as the older 
Acts enabled him to do The High Court, following 
he old practice, has, however allowed suits for rent to 
entertained at the instance of one cosharer only, if 

has been separately collecting his share of the rent * 

ut an execution of a decree for arrears of rent due to 2 

‘o sharer is an execution ander the Code of Civr! Proced 

re only and not one under chapter XIV of the Bengal 

enancy Act. A suit for rent by aco-sharer must be 
treated as a suit upon an ordinary contract based opon 
the implied consent of parties the tenant ngreemg to pay 
to one of bis landlords a portion of the total amount 
payable by him There fs no reason why such a sat 
should not be entertained it being perfectly immatenal 
whether you call the amount clumed renf of register 
the suit In the reat register 
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not, cannot be relinquished without the consent of the 
landlord, and the holder of the tenure cannot put an end 
to the contract at his own option Notice to the landlord of 
an intention to relinquish cannot have the effect of deter- 
mining the contract, which ts a contract in perpetuity 
Tenures and under-tenures are partible by the civil 
court, but the partition does not bind the landlord.’ On 
a partition amongst the landlords, the tenure 1s split up, 
and each co-sharer 1s entitled to consider the land 
allotted to him on partition asa distinct tenure The 
rent is thus split up, and by such a partition one single 
tenure may be converted into a number of separate 
tenures Thus, you see, a partition amongst the land- 
iors 19 binding on the tenants, but_the converse i got 
true e eftect of a partition of an estate under the 
‘states Partition Act is also the same 
The acquisition of land for public purposes very 
frequently raises questions of considerable difficulty as to 
the apportionment of the amount of compensation between 
the superior and the inferior tenure-holders Where 
the quantity of land acquired is appreciably large in pro- 
portion to the entire area of the tenure, abatement of 
rent 1s, as we have seen, a necessity for the benefit of both 
the tenure-holder and his rent-receiver But in most 
cases, especially where the rent 1s fixed in perpetuity, 
abatement of rent 1s not sufficient to compensate the 
tenant’s loss The fundamental principle, which ought to 
guide us in all discussions as to the legal relation between 
the proprietor of the estate or the taluqdar or other 
stiperior tenure holder and the subordinate holder at fixed. 
rent in perpetuity, 1s that the former is an annuitant and 
he latter is the real proprietor of the land The security 
for the annual payment ts all that the annuitant may fairly 
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Taim, if no abatement 1s allowed If, however, abatement 
fi allowed, he is entitled to the capitalized value of the 
amount of bis annual [oss It 18 difficult to see bow he 
can get any thing more, having parted with his proprie 
tary nght, reserving only an annual sum But the re 
ported cases on the subject of the division of the amount 
of compenaation are not quite in harmony with one 
another The facts and circumstances of each case have 
no doubt considerable weight in influencing the de 
cisions of the judges, and inducing them to dewate 
from apparently well established and sell recognised 
principles of Jaw In one of the oldest cases a case? 
decided under Act VI of 1857 the Sudder Dewam 
Adawlut said —‘The Zemindar and the Putmidar are 
entitled to compensation in proportion to the losses they 
respectively sustain from the appropriation of their 
lands and to the remission of the rents which they pay 
respectively to the Government or the Zemindar In 
respect to remission, as the gross renta) of the whole 
putns 13 to the gross rent of the land proposed to be 
taken, so will the entire putm rent be to the particular 
portion of rent to be remitted; and, with regard to 
compensation, the principle may just conveniently be 
stated as follows —As the gross profit of the putnt is 
to the profit of the putnidar, so will the gross compensa 
tion be to the portion of the compensation the putnidar 
is entitled to recover’ These formulas are not, how 
ever, easy to work out * and if the zemindar bas re 
ceived a large bonus for the grant another element of 
uncertainty comes sn and comphcates the question In 
Rayektssory Dassee\ Nilcant? Couch, C.J alter stating 
that the zemindar is only entitled to be compensated for 
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eas loss of annual rent he may sustain by an abatement, 
being allowed, but nothing, 1f there 1s no abatement, 
his loss being scarcely appreciable, lays down, “ the 
proper mode of settling the mghts of the parties 1s to 
give to the putnidar an abatement of his rent in propor- 
tion to the quantity of land which has been taken from 
him The zemindar ought to be compensated for the 
oss of rent which he sustains, and the money ought to 
e divided between the parties accordingly The putni- 
dar’s getting an abatement of his rent 1s to be taken into 
account, as partly the way in which he 1s compensated 
for the loss of the land” The rule here laid down 1s 
n accordance with the rule laid down by the Sudder 
Dewan: Adawlut and agrees with the recognised prin- 
ciples as to the rights of the parties The rule applies to 
apportionment as between tenure holders and under- 
tenure holders The High Court at Calcutta, however, 
did not in two later cases? stick to the rule laid down 
above In one of these cases, it was observed that the 
zemindar was entitled to something more than the mere 
capitalized value of the loss sustained by him in the 
shape of rent It 1s difficult to see, however, why the 
zemindar should make a profit by the Government acquir 

ing land In later cases,? however, the High Court 
held that the under tenant was entitled to the entire 
compensation, no abatement of rent having been granted 
to the superior tenure-holder 


‘ Godadharv Dhunput, I LR 7Cal 585, Bunwaria Burnomoys, 
1LR 14 Cal. 749 
* Regular Appeals, Nos 271 & 272 of 1885 (unreported) 
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NON-PERMANENT TENURES 
We have already seen what the policy of the 


Legis in eather Anglo Indian legislators was with reference to 


the 


intermediate tenures'—~a policy which emanated not 
only from a desire to have the largest amount of se 
curity forthe governnent revenue but also from an 
earnest desire to protect the weak peasantry of the 
country from the rapactty of revenue-farmers and other 
extortionate intermediate holders The antipathy of 
Angio-Indian statesmen agatnst middlemen could not 
and did not last long but apathy took the place of 
antipathy and they were extremely slow to legislate for 
them No effectual steps were until very lately taken to 
bring within positive rules of Inw questions about the 
nights and liabilities of farmers and other intermediate 
holders Only one class of dependent taluqdars and 
other similar tenure-holders whose estates had been rec 
ognised at the Settlement were taken within the 
purview of Act X of 1859 * The Bengal Tenancy Act 
has only a few sections on permanent tenures, ? abut it 
js_practically_silent_on_ temporary or_non permanent 
tenures, That Act 1s not a complete code of laws 
dealing with the relationship of landlord and tenant 

it only amended and consolidated a portion of the law 

leaving the other portion to be drawn by the legal pro- 
fession and judges from scattered rulings of the supe- 
op SO ens PS Re ae ees a ER 
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SOURCES OF LAW 


rior courts in India and legislative enactments of doubt 
ful application. 

There are, inthe Bengal Provinces, a very large 
number of temporary lease-holders, intermediate be 
tween the actual cultivators of the soil—the 7 azja/s --and 
the proprietors of estates and permanent tenure-holders 
The main sources of the law as to temporary leases are 
now the Indian Contract Act (IX of 1872) and the 
Transfer of Property Act (IV of 1882), and it1s occas 
sionally necessary to look to the law as administered 
in other countries, and especially in England, to find out, 
in the words of the Indian legislature, ‘the rules of 
_ justice, equity and good conscience ’?} 

I have already discussed? the question of the apphi- 
cability of the provisions of Chapter V of the Transfer 
of Property Act to intermediate leases—leases not fos 
agricultural purposes but of agricultural lands, the 
object of the lessee being not to cultivate lands and 
make profit by such cultivation hke tea-planters or 
indigo-planters, but to profit by the collection of rent 
from ratyats on the lands demised or by settlement of 
new ratyats The settlement of new razyats can hardly 
be said to be an use of land for ag? zeultural purposes 


Temporary leases of immovable property are known 
nthe Bengal Provinces by various names, the term 
jaradar is called dar-zjava_ Following the usual nomen- 
clature, a lease taken from a dar-zjaradaris called 
se-yara  Mostajtre 1s a word derived from the word 
yara and 1s frequently applied to temporary leases in 
Behar instead of the word ¢izka The word ¢hzka in 
Bengal has not always the same signification, it being 


used in some districts, as in the Twenty-Four Pergan- 
nis, for permanent raiyati mterest and in others for tem- 
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porary ratyati leases A sud-mostagir: tenure 1s dur 
mostayirt, while the words kathina and dir kathina are 
ed for inferior subordinate leases in Behar Other terms 
are also used in connection with temporary leases 
Zuripeshgee \eases in Behar have the double character 
of a mortgage and a lease 
Before the Transfer of Property Act came into 
operation, leases of immovable property lke convey 
ances of land could be effected by parol! Since the 
passing of Act XVI of 1864 the first Act that made reg 
istration of leases of immovable property for any term 
exceeding One year or from year to year compulsory — 
such a lease of immovable property, when effected by a 
written instrument, could be valid only if the matrument 
was registered but the Registration Acts did not make 
the execution of written instruments compulsory, and 
oral evidence could be adduced to prove a tease for 
any term The existence of an instrument executed 
since the passing of Act XV] of 1864 if the instrument 
was unregistered would exclude oral evidence under the 
Evidence Act ? So that in those days a lease for aterm 
of years or from year to year could be valid if made by 
parol or by a vegistered instrament The anomaly, 
however has b en removed hy the Transfer of Property 
Act Leases from vearto year or for any term ex 
ceeding one year or reserving a yearly rent, can now be 
made only by a registered imstrument + Leases fora 
term of less than a year only may now be made 
by any instrument registered or not or by parol 


agreement.* 
RR 
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*. An unregistered instrument of. lease for a term of 
years or from year to year, executed before July 1882,? 
when the Transfer of Property Act came into force, 
is void, and so also a demise by an oral or unregistered 
lease for a similar period made since that date 2 But 
if the tenant enters into possession under such a void 
lease, he becomes a tenant from year to year upon the 
terms of the contract, 1n so far as they are applicable to, 
and are not inconsistent with, a yearly tenancy 
The Jessee in possession under a void lease is liable 
for damages for use and occupation,‘ the rent stipulated 
in the madmissible contract of lease being the measure 
of damages If the lessee has not entered into posses- 
sion, he will not be liable for rent or damages, nor can he 
ask for possession by a suit The practice of delivering 
possession to yardars before the completion of the 
written instrument of lease was very common, and is 
not unfrequent even now Thisis done by the issuing 
of a notice by the lessor to the village headmen and the 
ralyats, requiring them to pay rent to the lessee, such 
-a notice being called an amalnama or amaldastak An 
amaldastak given asa preliminary to a formal lease 
has never been considered to be equivalent to a lease®, 
‘and creates no title whatever It is retained by the 
lessee as evidence of the contract of lease and of deliv- 
ery of possession Under the present law, an amal- 
nama cannot be used as evidence of a lease for a term 
of years, but the delivery of possession evidenced 
by the instrument may be treated as creating a lease 


‘ Shaikh 0 Abdool,g W R 425, Puromav Prollad, 12 W R 289 

® Surendra a Bhai, I L R 22Cal 752 

* Woodfall’s Law of Landlord and Tenant, 14th Ed, pp 102, 133, 
137 and 570, Walsh v Lonsdale, L R 21Ch Dg _ Butsee Surendra 
v Bhar, I L R 22Cal 752 
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from year to year, termnable upon proper notice to 
quit. 

An agreement fora lease to be executed in future 
isnot required to be in whiting butif there isa written 
contract, the registration of it 1s compulsory* An 
agreement merely creates a right to obtain another 
document, which will, when executed create an interest 
1n immovable property * But an agreement for a lease 
of ummovable property 1s required to bear the same 
stamp under the Indian Stamp Act (1 of 1879) as a lease,* 
and as registration 18 compulsory, it has no advantage in 
saving any stamp duty, and 1s in most cases, dispensed 
with If bowever one 1s executed, it may be enforced 
by a decree for specific performance * If the agreement 
1s registered as it must be in order tobe admissible the 
tenant holding under it 1s not a tenant from year to 
year only but a tenant holding under the lease itself * 
An agreement for a lease, however, does not of itself 
entitle the lessee to obtain possession Relief on 
an agreement may be bad under the rules and in 
the manner prescribed im the Specific Relief Act 
(I of 1877) 

Every person competent to contract and entitled 
to transfer immovable property 18 also competent to 
grant a lease for any term of years co-extensive 
with his own dominion over it, ' and every agent of 
such person duly authonzed in that behalf, may also 
wee te aS ee 
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do the same? A lease is a mode of transferring 
property for a term, and 1s nothing but a conveyance of 
the property Ict out for the term mentioned in it, subject 
to the payment of rent and the other conditions and 
covenants contained therein A person, having full 
power of alienation, may grant a permanent lease or a 
lease for any number of years, and for any premium, 
and at any rate of rent as he chooses 

A karta or manager of a joint family, governed by 
the Mitakshara law of inheritance, 1s competent to granta 
lease on any reasonable conditions, best conducive to the 
interest of the joint family, the restrictions being almost 
the same as those on his power of alienation He 1s in 
the position of an agent of the corporate body of which 
he himself 1s a member ? Under the Bengal school of 
Hindu law, a darta of a joint family has much the same 
powers, and though the shares of the different members 
are, in the eye of law, ascertained or always ascertain- 
able, authority 1n him is generally presumed, though he 
1s bound to exercise that authority asa prudent owner. 
Under the Mitakshara law, a lease granted by one 
member, even though he may be the £a1 ¢a, may be abso- 
lutely void, even as regards the grantor, 1f the conditions 
are such as a prudent owner would not agree to, but in 
Bengal, a lease under similar circumstances may be 
valid to the extent of the share of the grantor himself ¢ 

Permanent leases of endowed properties, both 
under the Hindu and Mahomedan laws, are void, 
except under very peculiar circumstances, but a sevaet 
or a mutwall: may grant temporary leases on reasan- 
able conditions and for reasonable terms of years, and 


1 AGL IX of 1872, Sec 226, Hamilton v Earl, 1 Bro P C 341; 
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his successor in office will be bound by his acts, the 
question really being one of necessity and prudence ? 
The power of a mokunt of a public muth1s also similarly 
restricted Trustees of charities have similar powers 
to grant leases for the due administration of the trusts 
The power of ade facto guardian of an infant to grant 
leases 18, necessarily, of a limited character He can act 
only for the benefit of the infant but if he exceeds his 
power, the lease granted by him may be avoided in the 
same way as any other contract made by him® [f it is 
not for the infant 8 benefit, the lease 1s voidable but it us 
not absolutely void The infant on attaining majonty, 
orif he dies under age his heir may avoid the same 
I€ the ae facto guatdian be removed, the person who 
succeeds him may also avord the lease The authority 
of a guardian appointed by a civil court under Act \L 
of 1858 or the Guardian and Ward s Act (VIII of 1890) 
1 limited to grants of temporary leases for any period 
not exceeding five years unless the grant is made under 
sanction of the court apposnting him ® The power of a 
manager under the Court of Wards ts also similarly re- 
stricted. The Court of Wards (the Board of Revenue) 
may, however direct the grant of leases for any 
term under the rules Jaid down in the Court of 
Wards Act.4 Whether the infant on attaining the age 
of majority 18 bound by a grant made by his guardian 
or the Court of ‘Wards 13 a question the answer to which 
depends upon the circumstances of each particular case 
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If the guardian or the manager under the Court of Wards 
has acted within the powers given him by the law, the 
infant, when he attains majority, can set aside the lease 
on proof of*fraud, the onus of proof being upon him 2 
Even if the sanction of the court were obtained in the 
manner prescribed by law, the infant may shew that the 
sanction was obtained by misrepresentation or fraud 

Hindu widows and females enjoying what is known 
to be the wzdow’s estate, have the same limited powers 
in granting temporary leases as in dealing with 
their properties in other ways The testis mecesszty 
A lease granted by a Hindu widow terminates with 
her death, even if her death takes place at the middle of 
ayear of the lease The after-taker is entitled to take 
possession at once, but the lessee may protect himself 
by showing that the lease was for necessary purposes, 
granted for the protection of the estate or improvement 
of the property demised, and he may then be allowed to 
hold on till the end of the term. If, however, the lease 
is such that prudential considerations only induced the 
widow to grant it without actual necessity, and 1f it be 
not a burden on the estate, the lessee ought to be allow- 
ed to hold on till the end of a year of the lease 2 

The case of mortgagors granting leases 1s very 
common in this country, notwithstanding the covenant, 
generally to be found in mortgages, prohibiting such 
grants Acovenant in a mortgage, restraining aliena- 
tions by a mortgagor, merely creates a personal liability, 
but does not render a lease granted by him void and in- 
operative 3 A temporary lessee from the mortgagor 1s a 
necessary party in a suit upon the mortgage, and if the 
decree 1s not passed in a suit properly framed, the decree 


} Sikher v Dulputty, I L R § Cal 363 In the matter of the 
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does not bind him = The purchaser on a sale under the 
mortgage 1s not entitled to possession,evicting the lessee 
if the lessee has not been made a party to the sutt. 

Difficultres occasionally anse in the interpretation of 
deeds The intention of parties must be gathered from the 
written instrument taken asa whole Ambiguities and 
omission of material and necessary covenants are fre 
quent sources of ligation Parol evidence evidence of 
circumstances existing at the time of the execution of the 
lease, and evidence of custom and usage may be given to 
explain ambiguities and supply the absence of maternal 
covenants The descnption of the property demised 
1s occasionally a source of hitigation but well hoown 
local divisions such as villages and pergaoahs, defined by 
Thak and Survey maps and monsawar registera general 
ly help us in finding out with sufficient exacthess the 
property demised Where the lease is of land lying 
within specified boundaries the estimated area us nat the 
test of what 1s really conveyed.” Evidence may be given 
of the names used generally by the people and the names 
used during a long course of years by the lessor himself 
mn his zemindan books and zemindan papers previous 
to the lease When any technical word 1s used evidence 
may be given to show its meaning * 

A Jease like most other grants begins to operate 
from the date of 1s execution entitling the lessee to 
have possession and the lessor to have rent ¢ unless a 
cot trary intention appears from the words used in the 
instrument The inartistic way, however in which leases 
in the vernacular languages are generally drawn, leaves 
out in many instances the dates of the commencement of 
the leases. The beginniny, of the agricultural year or of 


) Roki) w Doll, 5C. LR. 343; Dir Gopalw alsker (LR § 


Cal s Jugal Karte, LL Roar Cat e168 
ica Brojanath 14 WR. gor; Kareee Baroda 15 WR xp 


» Woodiall ow Landlord and Tenant, p t4t 
Underwood ¥ Honrod, to Ves. og. 


WHIAT LEASLS ARI VALID 


the year according to the local calendar ts considered, in 
such cases, to be the time whence the lease begins to 
operate and 1s calculated to supply the omission 1m the 
written instruments The custom im each locality and the 
convenience of the parties in the collection of rent from 
the raiyats on the land, are, also, to be taken into con- 
sideration? If the lessor has not collected from the 
raryats rent from the beginning of the month of Baisakh 
in districts in which the Bengal j)car prevails, and the 
lease 1s executed in one of the earher months, a pre- 
sumption arises that it was the intention of the parties that 
the lease should operate from the first day of Batsakh of 
the current year. If the lease has been executed at the 
middle of the year or later, and the landlord has received 
from the lessee rent from the beginning of the year at the 
time of the execution of the instrument, the lease should 
be considered to have retrospective effect So in the 
province of Behar, the presumption, in similar circum- 
stances, will be, that the lease has begun torun from the 
beginning of the month of Aswin. But the eapress 
covenants in a lease cannot be controlled by custom. 
Evidence of the custom of the country or locality may be 
given to fix the time, only if the lease 1s entirely silent * 
Itis not necessary, in order to give validity to a lease, 
that the lessor should be in possession at the date of its 
execution or be capable of giving possession to the 
tenant at once A lease to commence upon the expira 
tion of a previous lease, or on the happening of a con- 
tingency is good in law and may be enforced® An 
agreement to grant a lease or a lease itself, executed by 
a person who is out of possession and who is litigating 
or intends to litigate for possession, with the help of the 
person who has taken or has agreed to take the lease, 
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though the transaction 1s champertous, 1s not illegal in 
Indta and may be enforced! A covenant in a lease to 
grant a new lease on the same terms on the expiration of 
a subsisting lease, 18 good and covers all the covenants 
except the covenant for renewal But if the stipula 
tion to renew the lease 1s coupled with conditions to be 
performed by the lessee and the lessee fails to perform 
the same, the fact of the landlord allowing the tenant 
to hold over does not affect the landlords mght to re 
sume possession after due notice § 

The lessor is bound at the lessees request to put 
him 10 possession of the property ¢ If the lessor fails 
to deliver possession the fenant 1s not bound to pay 
rent as rent 1s payable only for the use and occupation 
of the land* The failure of the lessor to point out 
the land or to give proper notice of attornment to the 
raryats or any defect in the lease which incapacitates 
the lessee from recovering rent from the ratyats in 
occupation is a good ground for absolving the lessec 
from lability to pay the rent reserved In the contract 
of lease 

The omission of words fixing the rate of rent or the 
insertion of words for the ascertainment of rent on 
measurement raises questions of construction If the rate 
of rent 1s not mentioned the rent previously paid for 
he land or the total amount of collection Jess a reason 

bie percentage for collection-charges should be con 
idered as the annual amount agrecd tobe paid = Ina 
aut for provisional rent there being a condition in the 
lense for measurement or ascertainment of the rent roll 

Chedambara v Resja 13 BOL R sogia2W Roy8rb Rt 
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y local investigation, the defendant may plead that he 1s 
not bound to pay the provisional rent and may ask that 
the rent may be ascertained But until ascertainment, 
the landlord 1s entitled to receive the provisional rent.? 
Assessment for excess land, according to a contract 
of lease, need not necessarily be made ina suit for the 
purpose , 1t may be made in a suit for arrears of rent.? 

The landlord is not only bound to deliver posses- 
sion, but to do every thing in his power to keep the 
tenant in quiet possession during the continuance of 
the tenancy. Eviction by title paramount causes sus- 
pension of rent. But if the eviction be the effect of a 
mere trespass, the lessee is not excused from the pay- 
ment of rent, as in such a case the lessee is entitled to 
recover possession and damages from the trespasser ® If 
the lessor has no title, the lessee has no remedy against 
eviction by title paramount, and the landlord’s right to 
rent ceases with the cessation of the tenants’ possession 

“ According to English law,’ as expressed by Peacock, 
C J,in Gopanund Fha v Lalla Gobind Pershad§ “if 
the lands demised be evicted from the tenant or re- 
covered bya title paramount, the lessee 1s discharged 
from the payment of the rent from the time of such 
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eviction.” Complete eviction by a landlord himself it is 
needless to add causes total suspension of rent! 

Where the lessee 13 evicted from a part of the lands 
by a stranger who hasa title superior to that of the lessor, 
he has to pay to his landlord only a ratable proportion 
of ins rent for the land that remains m his possession * 
If a part of the lands be destroyed by an act of God, 
as by the action of a nver, the same effect would follow, 
acd the tenant will be bound to pay only a ratable pro 
portion of the rent. But if the tenant be evicted from a 
part of his lands by the landlord himself, hia assignee or 
any person claiming through him, the question of abate- 
ment 1s one of a little difficulty In the case of Gopanund 
Fha and others v Lalla Govinda Pershad already cited * 
the tenant defendant had been evicted undera title 
paramount from two out of a number of mouras held by 
him uader a lease, and Peacock, C J, gave a decree to 
the plamtiff fandiord, for a proportionate amount of rent 
according to the quantity of landin the possession of 
the lessee His Lordship in the course of the yudgment, 
quoted as apparently applicable to thie country, the 
following passage from Bacon’s Abridgment~ Where 
a lessor enters forcibly into part of the land, there are 
vaniety of opinions whether the entire rent shall not 
be suspended daring the continuance of such tortious 
entry and it seems to be the better opinion and the 
settled law at this day, that the tenant is dschared 
from the payment of the whole rent till he be restored to 
the whole possession that no man may be encouraged to 
injure or disturb his tenant in his possession, whom by 
the policy of the faw, he ought to protect and defend.’ * 
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This suspension of the whole rent 1s a sort of pumsh- 
ment, as a dispossession of a proportionately small 
parcel of land, fram a mistake or misapprchenston, 
may make the landlord Jose the entire rent In a 
country like India, where land is plenty, waste and 
unoccupied lands lying on the border between adjoining 
estates are common cnough, and where demarcation by 
fences and pillars is little known, this stringent rule 
may cause scrious injury, and it would appear lo be in- 
equitable and unjust to deprive the landlord of the 
entire rent The judges in Uns country are not bound to 
adopt the rules of Common Law, prevailing in England, 
and [ hope that m any future case that may arise 
the dictum of Sir Barnes Peacock, which 1s an ode/er, 
will be reconsidered, In England, the rule of law as to 
the suspension of the whole rent 1s guarded by condi- 
tions, and 1s allowed to operate under peculiar circum- 
stances only It is doubtful, whether, even in England, 
the rule would be applied tocases of permanent leases at 
fixed rent, which partake more of the nature of out and 
out sales of land and less of ordinary Icases, though 
according to the definition of /case given in the Transfer 
of Property Act (IV of 1882), permanent tenures are 
leases’ 

There 1s no suspension of rent, if the eviction by the 
landlord has followed upon some wrongful action of the 
lessee If the lessor enters by virtue of a power 
reserved,” there 1s no suspension of rent Even 
if the power to enter reserved to the landlord be exer- 
cised in a way not strictly regular, there will not be 
entire suspension of rent In the case of Ranz Swarna- 
maye V Shashinukhe Barman1,® a putni sale, under 
which a purchaser under Regulation VIII of 1819 had 
evicted the defendant and taken possession of the taluq, 


1 A& IV of 1882, Sec 105, * Woodfall’s Land and Ten, p 42s, 
72BLR,P C,10,sc,12M IA 244 See also Dhunput Singh 
v, Saraswati, I.L R 19 Cal 267 
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was set aside for irregularity in the service of notice of 
sale proclamation Ina subsequent action for rent for 
the period including the period of dispossession, the Pavy 
Council held that the zemindar conld not be said to have 
committed an act of trespass, because she had pursued 
the remedy which the law allowed The mere inadver 
tence resulting in the omission of one of the formalities 
prescribed by the Regnlation was considered suffi 
cient to deprive her of her remedy for rent—and 
it could not be gaid that the plaintiff was taking 
advantage of ber own wrong The pnnmple laid down 
in this case may well be followed in cases where the 
dispossession of apart of the lease hold property is the 
result of mere inadvertence or mistake 

If the lessor enter as a mere trespasser, but the 
lessee be not actually evicted there will be no suspen 
sion of rent.’ Its only on actual eviction that suspen 
sion of rent may take place Butif there is substantial 
interference with the tenant’s enjoyment of the pro- 
perty though there may not be actual eviction, the tres 
pass by the landlord may cause suspension of rent? 
An action for damages may lie 1n case of trespass,as also 
in the case of partial eviction Where possession by an 
iyardar or lessee is by collection of rent, and if he is 
once properly in possession, the raryats having attorned 
to him, eviction is not ancasy matter Payment of rent 
to a treapasser does not amount in law, as administered 
in this country to dispossession of an ardar during the 
term of his lease. He may sue the tenants for rent, even 
if they have voluntarily paid rent to a trespasser ® 

' Heat » Cope, Cowp 2431: Newton @ Allin 1 Q DB siz See 
Dourelle # Girdharee 23 WR. rary Tarlal » Goo, 1 LL Rove 

sh, LR 14 Cat 75 

eae B go; ge S hallaat LR1690 h 
D 1173 Neale w Mackensle Keen 474; Kadundinee ¢ Haske 
nath, 19 W R938; Kristo e Koomar Chander 15 WR 939. 
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Otherwise it will rest with the tenants im actual occupa 
tion of the land to select their landlord, and change the 
landlord as often as they Ihe 
Encroachments made by a tenant during his tenancy 
upon the adjoining Jand of tus landlord are f2 fma- 
aetre for the benefit of the tenant during the term, and 
afterwards for the bencfit of his landlord, unless it clear- 
ly appears by some evidence that at the time they were 
made, the tenant intended to use the lands for his own 
exclusive benefit, and not to hold them as a part of the 
property leased! Strong evidence is necessary to re- 
but the presumption in favour of the landlord. Speaking 
of this presumption in favour of the landlord, Markby, J., 
ays—In India where there is a great deal of waste 
land, and whose quantities and boundaries are very often 
Ul-defined, there are very strong reasons for the ap- 
pheation of sucha rule * * * If an act is capable of 
being treated as cither rightful or wrongful, it shall be 
treated as rightful,’ and his Lordship adds— that in 
practice encroachments made by a tenant are not con- 
sidered as held by him absolutely for his own benefit 
against his landlord’? Encroachments being thus for 
the benefit of the landlord, the landlord may, after the de- 
termination of the lease,“recover the encroached lands 
together with and as part of, the land let out ° A separate 
suit may lie for the recovery of the encroached lands 
within twelve years from the expiration of the term. 
Even during the term of the lease, however, the landlord 
may sue for separate possession, if the encroachments are 
without the landlord’s permission, and no limitation 


‘ Kingsmill v9 Millard, 11 Exch 313, Earl of Lisburne o Davis, 
L R1C.P 259, sec, 35 L J, C P 193, Whitmore v Humphnes, 
LR, 7 C P 1, sc, 41L J,C P 43, Andrews v Harles,2E & B, 
349. Gooroo v Issur, 22 W R 246, Nuddyarchand v Meajan,I L R 
10 Cal 820 

2 Gooroo v Issur, 22 W R, 246 

2? Andrews v Hailes, 2E & B 349 
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would run against the landlord merely because the lessee 
18 tn possession for twelve years' We have also seen 
that for the increase of areaof land under such circum 
stances, the landlord may demand an increase of rent * 
Encroachments by a lessee upon the land of a third 
person enures to the benefit of the landlord, if the ten 
ant bolds the lands as a part of the tenure as he 1s con 
sidered to have made the encroachments not for his 
own benefit but for that of his landlord and if he has 
acquired a title against the third person by adverse 
possession, he has acquired it for his landlord and not 
for himself* Butif at cant be distinctly proved that 
the encroachments have been made adversely even to his 
landlord, twelve years possession may give the tenant 
2 separate title Land encroached upon by a tenant 
yefore the commencement of his tenancy of the adjoin 
ing land cannot, however be recovered by the landlord 4 
Dunng the continuance of the lease the lessee can 
ot acquire any right in the lands demised that may be 
iet up against the lessor after the determination of the 
ease He cannot acquire a mght of occupancy® by 
cultivating fand whatever the Iength of time may be 
Nenther can he acquire the mght to hold on any land by 
srecting substantial structures on it* or excavating 
canks On the expiry of the lease, he 1s bound to de 
wer possession of the lands demised without the 
ihghtest abatement of the right which the landlord had 


Gooroo y Issur 22 W R. 246; Noddyarchand¢ Meajan LL. R, 
10 Cal 820 
*‘ Amtep 139 
“Kiogeellte Millard 12 Ex. 923; Andrews y Haller 9 Pos 4D 
ag Noddyarchand © Meafan 1 LR ro Cal S20, 
Mean er Perrott, 4 C.& P ajo, Dizoa e Diy LR Ex 359; 
a 64 Wee Rep 8364 Loyd Jones 15 ILA W sho 
AQ VI of 1885 See 22, sub, sec. 95 Me Gilmore e Sreemgnt, 
WR, 1865 (AQ X) 775 Woomasath ¢ hoomdaa ig W R. 1771 Rance 
t Mr Blany 25 W Rozg71 Ral homel ¢ Laidley LL Ra Col os7 
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at the date of the demise* Hes entitled to remove 
the structures,” but 1£ his actions have, in any respect, 
deteriorated the value of the land or any part of it, he 
1s bound to pay compensation for the loss that may be 
sustained by the lessor on re-entry If a lessee ejects 
ratyats and takes Aas possession of any land, he 1s not 
entitled to retain possession of such land after expiry of 
the lease, 1f he takes away earth from the land for the 
purpose of making bricks, the landlord may restrain him 
by injunction and may, at his option, sue for damages ® 
He 1s also not entitled to cut down and appropriate timber 
or fruit trees, unless he himself has planted them He 
cannot also appropriate any land as his rent free hold- 
ing If, after the expiration of the lease and delivery 
of possession to the landlord, he claims to hold posses- 
sron of any land comprised in the demised premises, 
under any title independent of the lease, the burden 
of proof 1s heavily upon him to show that such title 
exists, the presumption being against his having any 
independent right to any parcel of land * 

Limitation which bars the tenant does not bar the 
landlord If the lessee negligently allows a third per- 
son to take possession of the lease-hold property or any 
part ofit, and if such person acquires, by adverse pos- 
session for more than twelve years, a title, such title 
is good against the lessee only or his assignees or legal 
representatives, but cinnot be pleaded against the land- 
lord ® The landlord may bring a suit for,declaiation 
of his right during the continuance of his lease, but his 


1 A& IV of 1882, Sec 108, cls (m) and (q) 

% Aé& IV of 1882, Sec 108, cl (h) 

> Kadumbenee v Nobeen, 2 W R 157, Anundv Bissonath, 17 
W R 416, Tarin.v Debnarayan, 8B L R App 69, Mr, Peter v 
Tarinee, 23 W R, 208 

‘ Ramsarun 7 Veryag, 25 W R 554 

’ Womesh v Raj, ro W R, 15, Kushna ov Hart, I L.R g Cal 
367 , Bissesuriv Baroda, I L R 10 Ca 1076, Sharat v. Bhobo 
1,L R, 13 Cal. tor 


223 


m 
Limitation 
against land- 
lord 


a24 


Payments 


lessee for lev 
soc's 


NON PERMANENT TENURES. 


having the nght to ask for declaration does not pre 
vent his suing for possession, at any time within twelve 
years after the determination of the lease 

‘If the lessor neglects to make any payment which 
he 1s bound to make and which, if not made by him, 1s 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
the lessor’* This 1s in accordance with the well known 
praciple of law, that a person is entitled to be re 
imbursed for payments made by him for the protection 
of his own interest, when the payment onght lawfully 
to have been made by another person * 

On the assignment of the interest of the lessor or of 
any part of his interest therein, the transferee has all 
the rights of the transferor and all his habilities® A 
notice ought, on such transfer, to be given to the lessec, 
otherwise the lessee shall not be liable to pay rent to 
the transferee, and any payment made dona jide by the 
lessee to the onginal lessor would be considered as 
good* Rent is considered as accratng due from day to 
day, and it {s apportionable, between the original lessor 
and his transferee on the principle that it has so 
accrued* If the assignment is made at the middie 
of a month, the apportionment should be made like 
{ntereat on money and as accruing from day to day, 
but the tenant is not bound to pay the orpinal 
lessor and his transferee separately and he may claim 
to pay the rent mm one lump sum as the instalment 
falls due* Whena part only of the property ora part 
only of the lessor’s interest is assigned the apportion 
ment of rent may be made by consent of all the parties 


AG IV of 1882 Sec. 108 ch (2). 

* AKIN of 1872 See 6. 

* ALIN of 1832, See. 109 
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having the nght to ask for declaration does not pre 
vent his sung for possession, at any time within twelve 
years after the determination of the lease 

“TE the lessor neglects to make any payment which 
he is bound to make, and which if not made by him, 1s 
recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it 
with interest from the rent, or otherwise recover it from 
the lessor’” This 1s in accordance with the well known 
pnnciple of Jaw, that a person 18 entitled to be re 
imbursed for payments made by him for the protection 
of his own interest, when the payment ought lawfully 
to have been made by another person * 

On the assignment of the interest of the lessor or of 
any part of bis interest therein, the transferee has all 
the nghts of the transferor and all his habihties.? A 
notice ought, on such transfer to be given to tha lessec, 
otherwise the lessee shall not be hable to pay rent to 
the transferee, and any payment made bona fide by the 
lessee to the orginal lessor would be considered as 
good* Rent is considered as accruing due from day to 
day, and it 18 apportionable, between the onginal lessor 
and his transferee on the principle that it has so 
accrued* If the assignment Is made at the middle 
of a month, the apportionment should be made like 
interest on money and as accruing from day to day, 
but the tenant 1s not bound to pay the anginal 
lessor and his transferee separately and he may claim 
to pay the rent in onc lump sum as the instalment 
falls due* When a part only of the property or a part 
only of the lessor’s interest 1s assigned the apportion 
ment of rent may be made by consent of all the parties 


AG AV of 183a, See. 108, cL (zg) 
* AQ IX of 187, See, 
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any covenant, but he can have execution against one only 
A deed of assignment 1s necessary to be registered under 
the law for the registration of deeds 
The assignee, however, 1s bound only by the covenants 
which run with the land and not the personal covenants 
of the orginal lessee’ Covenants that run with the 
land are rea/ 1, annexed to anestate Such core 
nants bind all persons who come into possession of 
the real property, either by operation of law or by act of 
parties.” In countries where conveyancing 1s a ecience 
and an art the word “assigns ' 1s almost invanably 
mentioned in leases whether a covenant is implied by 
law to be real or expressly made so by contract 
But im this country instruments in the vernacular 
languages do not, asarule contain the word " assigns 
and questions therefore may anse here as to what are 
the covenants in a lease which run with the land? All 
covenants implied by law ran with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent® or taxes 
18 essential to the existence of the lease and must mn 
with the land A covenant to maintain an embankment 
inuse for protection against {inundation {fs also an 
important one and is real* Conditions as to paying 
rent to the superior landlord of the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police of the commission of an offence orfor not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
the land An express condition for reentry on the 
breach of a covenant 1s also an instance of a real cove- 
nant. The mghts and habjlities of the lessor and the 


See Spencet s case 1 Smith LC. Woodfall's Lond, sed Tea, (14th 
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any covenant, but he can have execution against one only 
A deed of assignment is necessary to be registered under 
the law for the registration of deeds 
The assignee, however 1s bound only by the covenants 
which rus with theland and not the personal covenants 
of the omginal lessee’ Covenants that run with the 
land are rea/ 1, annexed to an estate Such cove 
nants bind all persons who come into possession of 
the real property, either by operation of law or by act of 
parties.» In countnes where conveyancing is a sctence 
and an art, the word “assigns’ 1s almost invariably 
mentioned in leases, whether a covenant 14 1mplied by 
law to be real or expressly made sa by contract 
But yp this country instruments in the vernacular 
languages do not asa rule, contain the word “ assigns’ 
and questions, therefare may arise here as to what are 
the covenants in a Jease which run with the land? All 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective asslgaces 
are bound by them A covenant to pay rent® or taxes 
is essential to the existence of the lease and must rua 
with the land A covenant to maintain an embankatent 
in use for protection against inundatton 1s also an 
important one and 1s real* Conditions as to payig 
rent to the supenor landlord of the lessor, to renew a 
lease and to pay damages for not giving information 
to the police of the commission of an offence orfor not 
supplying provisions to an army passing through the 
estate are other instances of covenants that run with 
the Jand. An express condition for re-entry on the 
breach of a covenant is also an lastance of a real cove 
nant. The nghts and liabilities of the lessor and the 


See Spencers case, 1 Smits LC. Woodlalls Land, aad Tes (tate 
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any covenant, but he can have execution against one only 
A deed of assignment 1s necessary to be registered under 
the law for the registration of deeds 

The assignee, however, 1s bound only by the covenants 
which run with theland and not the personal covenants 
of the onginal lessee.’ Covenants that ron with the 
land are rea/ te, annexed to anestate Such cove 
nants bind all persons who come into possession of 
the real property either by operation of taw or by act of 
parties." In countries where conveyancing 13 a science 
and an art, the word “assigns” ts almost invartably 
mentioned in leases whether a covenant is implied by 
law to be real or expressly made so by contract 
But ip this country instruments in the vernacular 
Janguages do not, asa rule contain the word “ assigns”, 
and questions therefore may anse here as to what are 
the covenants in a lease which run with the land? All 
covenants implied by law run with the land and both 
the lessor and the lessee and their respective assignees 
are bound by them A covenant to pay rent® or taxes 
is essential to the existence of the lease and must run 
with the land =A covenant to maintain an embankment 
inuse for protection against inundation ts also an 
important one and is real‘ Conditions as to paying 
rent to the superior landlord of the lessor, to renew a 
lease, and to pay damages for not giving information 
to the police of the commission of an offence orfor not 
supplying provisions to an army passing through the 
estate are other instances of covenants that ruo with 
the land An express condition for re-entry on the 
breach of a covenant ts also an instance of a rea! cove- 
nant The rights and fiabilitfes of the fessor and the 
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The framers of the Act adopted the rule from the old 
Common Law cases apparently forgetting that in [ndia 
the art of conveyancing bas been and 1s of a very simple 
character that formal conveyances to trustees expressly to 
prevent merger’ are almost unknown to the people and 
the lawyers practising in the mofusstl and that dena 
conveyances, hich are looked upon with disfavour by 
the judges are not sufficient to mitigate the ngidity of 
the rule thus laid down Evidence of intention to keep 
both the rights ahve would I apprehend, be now ex 
cluded If a zemmindar lets out a village included 10 his 
estate in putz and alterwards purchases the puto him 
self the interests of the leasor and the fessee in the whole 
of the village would vest undoubtedly in one person at the 
same time. Itis difficult however to understand the exact 
intention of the Legislature in the use of the expression 
“inthe same right and these words may afford some 
means of escape from the mgidity of the rule. Ifit 
imphes that the purchase by the zemindar of the 
putnt and the consequent vesting may be ina nght dif 
ferent from that of his zemindari mght and notin the 
same mght we may perhaps escape from the difficulty 
But such a distinction is inappreciable and too fine for 
the judges and lawyers for whom the Anglo-Indtan Codes 
have been professedly framed 
Determination of a lease by forferture may take 
place+-(a) in case the lessee breaks any express covenant 
which provides for reentry on breach thereof? or 
renders the Iease void or (4) the lessee denres the 
landlords Utle.® The landlords ght to eject the 
tenant and reenter on a forfeiture under the tirst 
head cannot accrue unless there is a breach of a can 
dition and the penalty for the breach uw expressly 


Belamey v. Belaney LR 2Ch Ap. i533) Srealw Gale Poue 
Mal LCOR so Cat to3s. 
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re-entry! and avoidance of the lease, and the landlord 
does some act showing his intention to take advantage 
of the conduct of the lessee The breach of an implied 
condition cannot cause forfeiture Even non-payment 
of rent cannot im itself be a cause of incurring the 
penalty of forfeiture, unless there 1s an express covenant 

to that effect ® 

Forfeiture by disclaimer or denial of the landlord’s & Disclaimer, 

ight cannot happen as to permanent tenure-holders and 

ccupancy-raiyats under the Bengal Tenancy Act? But 
the law, as understood before and as enunciated in the 
Transfer of Property Act, and which 1s applicable to all 

classes of tenants except raiyats with rights of occupancy, 
is broader than the English law on the subject. The 
rule of English law ts, that where, by matter of record, 
atenant disclaims his landlord’s title, and sets up an 
adverse title either in himself orin some third party, 

he thereby forfeits his tenancy, but denial by 

parol does not cause the forfeiture of a lease fora 
term certain. In Bengal, however, denial by parol is 
admissible In order to make a disclaimer sufficient, it 

must amount to a direct 1epudiation of the relationship 

of landlord and tenant, or to a distinct claim to hold 
possession upon a ground wholly inconsistent with 

that relationship, so that thereis by necessary impli- 

cation a repudiation of 1 Asto whatisa disclaimer 

is a question of fact i 

The rnght to eject a tenant on disclaimer which has Notice of 

caused forfeiture arises on the tenant’s action, and no «je‘tment. 


} | Transfer of Property A&,Sec 111, cl (g) Tamaya v Timapa, 
iL R 7 Bom 262, Musyatulla vy Noorzahan, 1 L Ro Cal, 808, 
Narayanay Narayana,I L R 6 Mad 327 

2 A&t VIII of 1885, Secs 10 and 25, Debiruddi v Abdur, I L. R, 
17 Cal 196, Kabilv Chunder,I L R,.20Cal 590; Dhora v, Ram, 
2672 101, 

® Sutyabhamav Krishna, I L R. 6 Cal. 55, Prannath v, Madhu, 
I L, R. 1g Cal 98, Baba v Vishvanath, J], L R. 8 Bom, 228 
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notice to quit 13, therefore, necessary to entitle the land 
ford to sue. [tis enough if the landlord shows by any 
overt act, his intention to re enter The law, as under 
stood before Act IV of 1882 came into force, did not 
tequire the landlord to do any act showing his intention 
re to determine the lease. 
What oes The mere assertion by the tenant that he holds 
clalmer under a mght supenor to that of a temporary lessee 
tes the relationship of landlord and tenant ts 
admitted does not amount to a disclamer of the 
title of the landlord* The prnciple of the dec 
won in Vivtan vy Afoat? and Baba v Vishvanath 
Fosht® as been held to be wholly inapph 
Bengal, where there are numerous tenures held b 
persons at fixed rents It has never been understoo 
¥9 part of the country that the assertion of such 
a mght 1s a demial of the landlords title as such. 
‘ourts fn this country are reluctant for obvious reasans, 
to give the landlord the mght to cancel a lease for 
conduct on the part of alessee which 13 easy of ex 
planation or amses out of confusion of facts. The 
(frequent disputes between rival landlords and un 
certainty of title common in this country are fertite 
uses of confusion ta tgagrant and illiterate people 
nd it will be inequitable to take advantage of ther 
eakness and credulity 
Fisclatmer of The denial of the ttle of an assijnec or other 
oe legal representative of the landlord may also under 
the landlord certain circumstances, cause forfeiture The rule that 
a tenant may not dispute ms landiord s ttle apples 
only to the title of the onginal fandlord, who fet 
him in and not to the assignee of such landlord or any 
other person claiming through bim.s The tenant may 


Domay Melos, a W R516 Kalbe Guam ft LR 1 Cal y 
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dispute the title of the assignee and put him to the strict 
proof thereof [f, however, the lessee or tenant has 
paid rent to the assignee, he can defeat the title of the 
assignee only by showing that he paid rent in igno- 
rance of the true state of things and that some third per- 
son 1s entitled toit. The burden 1s on the tenant to make 
out a case of fraud, misrepresentation or mistake’ The 
Land Registration Act, compelling the registration, of 
the names of the proprietors of estates, and the Bengal 
Tenancy Act, of assignments and succession to per- 
manent tenures, will, itis hoped, materially diminish, 
in future, litigation with reference to such questions 
The period of limitation for a suit by the landlord to, Limitation of 

eject a tenant on the determination of a lease is, under 8" 
the general law, twelve years* The tenancy may be 
determined on the happening of any of the events con- 
templated by section 111 of the Transfer of Property 
Act, and that section includes the case of the determina- 
tion by forfeiture,® either on account of a breach of a cove- 
nant or disclaimer of the landlord’s title Under the 
Bengal Tenancy Act, however, the rights of permanent 
tenureholders* and of ratyats holding at a rent, or rate of 
rent, fixed in perpetuity,® or having occupancy-rights,* 
cannot be terminated on account of disclaimer of land- 
lord’s ght,” and the period of limitation, for a suit for the 
ejectment of a tenure-holder or a raiyat on account 
of any breach of condition in respect of which there 
is acontract expressly providing that eyectment shall 


+ Aét I of 1872, Sec 116, Banee v Thakoor,B L R.,F B, Sup 
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be the penalty of such breach ts only one year’ The 
rule of twelve years applies to all oon agricultural leases 
and leases of agricultural lands in districts to which the 
Bengal Tenancy Act has not been extended The diver 
geace as to the perods of limitation with reference to 
similar kinds of tnterests in land 13 rather wide and [ 
hope there will be early interference by the legislature 

Courts are always reluctant to allow a landlord to 
take advantage of a breach of covenant entithng him 
to re-enter Any act on the part of the landlord, show 
ing an intention to treat the lease as subsisting, has 
been held to operate as a waiver of the forfeiture‘ 
But the mere lying by and witnessing the breach 1s no 
waiver there must be some positive act.’ Neither will 
an act done, acknowledging the continuance of the 
tenancy operate as waiver if the act be done by the 
landlord without knowledge of the tenant having com 
mitted a breach which would cause forfeiture* Notice 
or knowledge of the forfeiture at the time of the sup 
posed waiver affords evidence of intention in the land 
lord to accept the lessee asa tenant notwithstanding 
the breach 

Acceptance of rent accruing due after the forfeiture 
operates as waiver of forfeiture * But if it 1s accepted 
after the institution of a suit for eyectment on the 
ground of forfeiture there 1s no waiver Forfeiture may 
also be waived by distress for rent,* as distress can be 
levied only on atenant Forfeiture may also be waived 
by pleading’ But the waiver of one breach docs 
not bar the cancelment of the lease for a subsequcat 

AB Vill of 1835 Sch. 110 Att 

5 AG IV of 1882, See. 112. Sheppard e Allen, 3 Tasat 74 

A& LV of 1832, Sec. t12. 
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breach’ Receipt of rent or distress can only be an ac- 
knowledgment of the tenancy up tothe date of the re- 
ceipt of rent or distress, and the waiver of any forfeiture 
up to a certain day cannot be pleaded in defence to an 
eyectment for a subsequent breach, even where the 
breach ts of a continuing nature? om 
As regards “non-permanent tenures, it 1s doubtful Relief against 
: forfeiture 
whether the remedial provision, such as 1s provided by 
section 155 of the Bengal Tenancy Act, apply to 
them It would seem from the definition of the word 
‘tenant’, as givenin the Act, that the section does 
apply to non-permanent leases as well to permanent 
leases and ratyati interests If so, the sections of 
the two Acts have to be read together, and the res- 
trictions put upon the right of the landlord by section 
155 of the Bengal Tenancy Act should be attended to 
The Conveyancing and Law of PropertyAct, 1881, 44 
and 45 Victoria, Cap 41, which came into operation 
from the rst January 1882, restricts in England the 
landlord’s right? of forfeiture, and the main provisions 
in this respect.,have been embodied in section 155 
of the Bengal Tenancy Act, but attention was not 
paid to these provisions when the Transfer of Pro- 
perty Act was passed in the beginning of the year 
1882, and the reason seems to *be that the Act had 
been drafted before the Conveyancing and Law,of Pro- 
perty Act, 1881, was passed 
Special provision has been made for relief against Relief against 
forfeiture for non-payment of rent* Before the Trans- ee 
fer of Property Act came into force, Courts in Bengal, of rent 
following the analogy of section 78 of Act X of 1859 and 
section 52 of Act VIII (BC ) of 1869, granted, in similar 
cases, equitable relief against forfeiture, by allowing the 
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udgment debtor to pay in the amount of debt and costs 


within fifteen days of the date of the judgment? The 
Bengal Tenancy Act has made a provision similar to 
that Jaid down in the old Rent Acts in the case of 
tenants other than permanent tenure holders, raryats 
holding st fixed rates and occupancy ratyats* who 
cannot be ejected for non payment of rent* Under that 
Act the landlord is entitled to institute a suit for 
eyectment of a tenant, other than tenants specified above 
for non payment of rent when an arrear of rent re 
Mains due after the end of the Bengali year, where 
that year prevails, or atthe end of the month of 
Jaist where the Fash or Amli year prevats This 
mght may be exercised whenever arrears are due 
at the end of the year, whether a decree for rent 
has been passed or not The mght does not depend 
upon any covenant for eyectment on failure to pay cent, 
as it does not amse out of contract but is given to 
the landlord by the statute Wheo the mght 1 given 
by acontract, the provisions of scction rq of the 
ransfer of Property Act apply But do they apply 
o temporary leases of agricultural lands in the Afoffusil ? 
same legislature has in the course af three years, 
assed two enactments, many of the provistoas of 
hich interlap each other while some of them are not 
quite consistent The earlier enactment’ ts broader 
n application both as to its local extent and the class of 
cases to which it apples the later one* applies only to 
agricultural landa in Bengal and 1s merely the reproduc 
tron of the lay enunciated in Act \ of 1859 with slight 
modifications. You will observe that a tenant, the ia 
cidents of whose relationship with the landlord are 
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governed by theTransfer of Property Act, must, before 
he can ask for relief against forfeiture for non-payment 
of rent, at the hearing of the suit, pay or tender, to the 
lessor, the rent in arrear with interest and full costs, or 
give such security within fifteen days as the court thinks 
sufficient for making such payment There 1s no such 
restriction in the Bengal Tenancy Act 

We must take it, therefore, that in the Moffusil of 
these provinces, where either Act X of 1859, Act VIII 
(BC) of 1869 or Act VIII of 1885 applies, the remedial 
provisions contained in these enactments apply to tem- 
porary leases The reported cases, bearing on the con- 
struction of section 78 of Act X of 1859 and section 52 of 
Act VIII (BC ) of 1869, seem to indicate that the rule ap- 
plies to all leases, temporary or perpetual, whenever there 
is a condition for eyectment for non-payment of rent 2 
The Bengal Tenancy Act has, as we have already seen, 
practically, made the condition for ejectment for non- 
payment of rent, in cases of permanent leases, void and 
incapable of being enforced by Judicial process * The 
condition 1s enforceable only in cases of non-perma- 
nent or temporary tenures 

The remedial provision in section 66 of the Bengal 
Tenancy Act, which 1s applicable even when there 1s no 
covenant for eyectment on non-payment of rent, gives 
fifteen days’ time from the date of the decree to pay in 
the arrears of rent, interest and costs, and if the Court 
be closed on the fifteenth day, the time 1s extended to 
the day on which the Court re-opens* The time may 
also be extended by the Court for special reasons The 


hability to eyectment may thus be avoided, and thus the 
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tenant may save himself from forfeiture, notwithstand 
ing his agreement? The fifteen days time runs from 
the date of the final decree if thera be an appeal* 
and the Appellate Court has also the power to extend 
the penod Payment under protest may be sufficient * 
Tyara or thika leases are generally at the crea 
tron, for a term exceeding one year The lessee 
or underlessee remains in possession after the end 
of the term and the lessor or his legal representative 
accepts rent from the lessee or underlessee or other 
wise aassents to the continuance of the leases The 
tenancy thus becomes one from year to year, and is 
terminable by notice to qut* The notice may be 
waived on the part of the person giving it by any act 
showing an intention to treat the lease as subsistiny, * 
A notice sufficient in law to determine the tenancy 
must however be given to one party by the other, 
and must be duly served The Bengal Tenancy ‘ct 
contains provisions for service of notices to quit on 
non occupancy ratyats? and under ratyats * but at has 
made to provision for service of notice for determina 
tion of other kinds of tenancies terminable at the option 
of either of the parties We are not, however to under 
stand from this omission that notice to quit 1* unneces 
sary in other cases. The Transfer of Property Act says 
~ In the absence of contract or local usage to the 
contrary a lease of immovable property granted for 
purposes other than agricultural or manufacturin, shall 
Bot dn We tee eer aes 
Jany Nutyeaund to WW R FB 12 VW dhube Ram 6 WR 
igt Dulie Raf I LR gCal && 
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be deemed tobe a lease from month to month, termine 
able, on the partaf cither the lessor or the lessee by 
fifteen days notice, expiring with tic end of a month 
of the tenaney ""! Phe notice must be given in writing 
by the party or his authorized agent, and served 
cnerally as summons ma suitin a civil court Proof 
of the posting of a Iutter contaming the notice has been 
considered sufherent: there boing a general presumption 
in favour of the delivery of betters properly udressed 
and posted, and the cndorscment on the cover, purport. 
ing to be by an officer of the post office to the effect 
that the iddressce retused to accept the Ictter, has also 
been considered sufficient service EP personal service 
cannot be had, the delivery or tonder to a member 
of the family or servant or authorized avent at ys 
residence, and noton the demtscd premises, has also 
been considered suffitunt§ ‘There may be substituted 
service by the notice being affixed on a conspicuous 
part of the property 

The \ct as, however, silent as to what would 
be considered proper notice, when by contract,  ex- 
press or implied, or by local usage, the tenancy is one 
from year to year It has been held in some cases, 
that the notice to quit ts required to be reasonable 
only? The notice must, however, be to quit at the 
end of a year of the tenancy A notice to quit at the 
middle of the year or at the end of any one but the 
Jast month of a year appears to meto be bad4 The 
notice, however, need not mention the particular day 
on which the tenant 1s required to quit The words 
—‘at the expiration of the current year’s tenancy”— 
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are sufficient. Ia some of the Calcutta cases it has been 
held that it 1s not necessary that the notice should be 
to quit at the end of a year of the tenancy if the notice 
19 otherwise reasonable? But whatever the law might 
have been the Transfer of Property Act and the Bengal 
Tenancy Act have practically settled the question A 
notice to quit at the end of ten days terminating on 
the 25th Jaist » or within thirty days? from the date of 
service or the date of notice, 18 equally bad 
The notice to quit at the end of a year of the tenancy 
Taust be served in reasonable time* In all cases six 
months time is sufficient unless there ss a special con 
tract But a notice to quit must be served before the 
beginning of the agricultural season or the season for 
making settlement with raryats [fa year of the tenancy 
in Bengal ends in Choitra as it almost always does, the 
notice must be served at least in Falgoon Whatis 4 
reasonable notice is a question of fact and should be de 
termined from the evidence and circumstances of cach 
case* It wasat one time contended, and contended with 
success in the Calcutta High Court that the service of 3 
botice to quit was not absolutely necessary to entitle the 
landlord to maintain a suit for possession of the demised 
land, and that the suit tteelf might be considered as a 
notice* But this view was not upheld by the Full Beach 
of the Court which beld that previous service of a rea 
sonable notice to quit was absolutely necessary to entilfe 
the plaintiff to muntain a sunt for possession apainst 
a es 
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the tenant,’ and the Pransfer of Property Act has ap- 
parcndy adupted the prmerple ot this decision — {t 
seems to me Utat ie safest) course for the Jindlord 15 
to adopt the Cnughsh rule oe, sis months’ cule Tf there 
Ix an annual reat reserved, the tenancy is one from 
year to yearand 1 not teraumable cxcept at the end 
of a yearof the tenancy = Pius rule of English Law ts 
consonant with justice and equity and consistent with 
the principle laid down tn section 106 of the Transfer 
of Property .\ct 

A notice in the alternittye form to quit or pay 
additional rent is very common tn this country In one 
case-, Garth, C J, was of opinion that such a notice 
was bad, but the opimun of the Calcutta High Court, 
as also the practice of the country, are agamot the view 
expressed by the learned Chief Justice > No particular 
form of words i> Necessary in this country,—it 13 
sufficient af the notice ts explicit enough as to the 
meaning conveyud 

The determmation of a Iease of immovable pro- 
perty also determines sub-leases and interests created 
by the lessee! As [ have already said, the interest 
created by a Iessce cannot be more estensive than 
his own interest, and as soon as the lease terminates, 
the landlord ts entitled to have possession of the lease- 
hold property in the same condition as it was at the 
date of its letting But there 1s an exception in 
the case of a surrender of a lease, either express or 
implied The landlord ought not to be allowed, to 
the prejudice of an underlessee or a mortgagee, to 
take advantage of a relinquishment, which, by law, he 
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isnot bound ta accept, and which can be valid only 
with the consent of parties? The landlord ought not 
also to take the same advantage as regards limttation in 
suits to avoid encumbrances as he would be entitled to 
do on the determination of the tenancy upon the terms 
of the orginal contract or by operation of law" To 
allow the lessor to take advantage over third persons 
by an action depending on the will of bimself and 
his lessee, after such third persons have acquired 
tights either through acts or omissions of the lessee 
may give a premium to fraud? 

Forfeiture for a breach of covenant unless it is 
brought about by fraud has the same effect as the 
determination of the lease by efflux of time It 
anouls all underleases and charges created by the 
lessee.* 

The expiry of a lease does not entitle the lessor 
to put an end to mghts acquired by the lessee by 
purchase of subordinate rights in the lands leased 
to him whether the purchases are made on volun 
tary conveyances or on forced sales in execution of 
decrees, even if the sales are for arrears of rent. 
We have already seen’ that the doctrine of merger 
ought not to be applied in its entirety to the dealings 
of people in this country If a lessce for a term of 
years purchases a transferable subordinate mght or 3 
might of occupancy on a safe in execution for arrears 
due to him there is no reason in the law as administered 
In ths country or in equity, why he should Jose the 
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benefit of the purchase and lose also the money which he 
is legitimately entitled to have, and which, perhaps, he 
has himself paid to his own lessor, The interest of an 
yaradar or farmer of rent 1s only temporary, while 
that of a proprietor or a permanent tenure-holder 1s 
such that the merger of a right of occupancy, under 
the provisions of section 22 of the Bengal Tenancy 
Act, cannot, in the great majority of cases, preyudi- 
cially affect his right. The section itself contemplates 
the case of a proprietor or a permanent tenure-holder, 
and not that of an yaradar or farmer of rents 

But rights acquired by a lessee as such in the nature 
of increments to the demised premises pass to the 
lessor Ifa lessee for a term of years gets the renewal 
of atemporary lease from Government, in his own name, 
the landlord will be entitled to claim the right so ac- 
quired from Government as one acquired on his behalf 

The determination of a lease cannot affect any right 
of occupancy acquired by the lessee before the creation 
of the lease The reported cases go further, and it has 
been held, that in the course of acquisition, a lease only 
keeps the right in abeyance? A person ought not 
to be made to lose a right for ever, simply because he 
acquires a superior right of a temporary character, and 
the landlord ought not to be allowed to take, from the 
creation of a lease, the advantage of extinguishing rights, 
which he would not otherwise be entitled to do 
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SERVICE TENURES 


{n ancient societies, payments even in grain in 
hieu of services rendered to the State or communities, 
were rare if not quite unknown Assignment of de- 

nite pieces_of land was the usual mode for requitin 


ublic officers—the village headman (mandal), the 
Tcooastane (patwany, and other important functionaries 
n the vi The village watchman the chowd:dar 


as even now his land—land held tn his family for count 
ess generations. The appropriation of land for the dis 
harge of duties to the State was in fact, the normal 
ondition of things in almost all countries, in the earlier 
stages of civilization Miltary service was peculiarly 
within this rule 
The progress of time brought on necessary changes | 
The tendency in all offices to become hereditary and” 
the hereditary possession of land for the dtacharye of 
the same duties for generations becime the source of 
considerable inconvenience rnd the system, of allotting 
land for services to the State became rarer and racer 
Where hereditary employments and consequent posses 
sion of land had become inseparably connected the coa 
version of service into rent was found to be advantage 
ous both to the holders of the land and to the State Ser 
vice was commuted into rent by mutual consent, and what 
were onginally service-tenures became revenue-paying 
orrent paying tenures’ Some service tenures howeset, 
we existed as such up to this day and the creation of 
uch tenures even in modern days in India at feast 1 


not very uncommon 
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During the five hundred and fifty-four years of  Jargirs 


Mahomedan rule in Cuda, all traces of land-holding for 
military purposes, by means of grants made by Hindu 
hings, must have becn obliterated, except in the border 
countries, where Mahomedan tnfluence was least felt, and 
where the uccessity of protection from the ravages and 
attacks of wild and hilly tribes hept up the ghatwals and 
tekaits in hereditary succession = Scmetic instinct was 
opposed to hereditary possession of land for military 
serviecs and hereditary succession in public offices Mr 
Shore, afterwards Lord Tergnmouth, after that careful and 
elaborate investigation which was so characteristic of 
that eminent Anglo-Indian statesman, said tn his Minute 
dated the 2nd April 1788 —*In the Moghul Empire, 
there are no hereditary dignities The rank of the nobles 
was conferred by special appointment for life only, and 
fevocable at pleasure, and itt was estimated by the 
number of horse they were supposed to command This 
command was denominated musuud, and a ya:gir 
was san appendage | to it’! These yargers or military 
fiefs, granted for the support of the dignity of the 
officers and the troops kept up by them, were few in 


Bengal proper, but they were numerous in Behar At 


the ame of the Decennial Settlement many of these 
Jaigirdars put forth claims to hereditary title But such 


laims were against the constitution of the empire It 
girs were nat heritable 


nd that, upon the dem 
should revert to the 
was embodied later on 


~ 
in 


ut there 1s a class of service-tenures, partly military 
in character, which eatsted during the days of the Ma- 
ghul rule and which survived the revolution brought on 
by the battle of Plassey—I mean, the tenures granted for 
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police purposes The ongin of some of these tenures 
may be traced tothe Hindu period At the time of the 
grant of the Diwam by the Emperor Shab Alum, many 
of the zemindars were, within their respective zemin 
dares entrusted with the nghts and charged withY 
the duties which properly belonged to the Sovereign 
They were bound to maintain peace and order and 
administer justice and for these purposes they had 
to retain police forces and to employ judges or 
quazis The police was under the control of Than 
nadars appointed by the zemindars and lands wore 
generally appropnated for the matntenance of thesa 
officers 

{a addition to the police forces thus kept, there were 
in every village watchmen for the protection of the per 
son and property of the villagers These were known 
as chowkidars, patks goracts &c‘ These village 
watchmen also were remunerated by appropnation of 
land, and it would seem that this practice had continued 
from time immemorial. In Bengal proper these lands 
are known as chowkidart chakeran lands, and have re 
cently been the subject of legislation * 

There was a third and a superor class of pohce 
officers, who protected the diatnicts lying near the bills 
which were exposed to the ravazes of the lawless tribes 
who whabited them and who asserted a wild indepen 
dence from the jungles with which they abounded = To 
prevent the incursions of these turbulent sava}¢s it 
was necessary to guard and watch the ghafs or the bill 
passes through which the marauders used to make their 
hostile descent on thd peaceful inhabitants of the plaias. 
The persons who were employed to protect the phate 
were known as Ghafwals and the lands held by thes 
were known as Ghatoals fands The whatwal teaurrs 
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play an important part in the history of litigation in 
Bengal In some of the districts, specially 1n the Chota 
Nagpur Division, these ghatwals are known as Zekazts 3 

The chakerax or service lands, held for purposes other 
than “military or or police, are anal in extent and not 
of | “much _ importance These are lands held in the 
so-called village communities, by watchmen and others, 
or else lands held under private individuals and famu- 
jies for the performance of services, generally relat- 
ing tozreligious worship Commutation of service into 
rent has, of late, been very common in the latter class 
of lands, and, perhaps, inthe course of a few years, we 
shall cease to hear of lands held for the performance 
of services to individuals or families or even deities 
In Bengal proper, lands held by officers, except the 
watchmen in the villages, can now hardly be said to 
be chakeran lands, for village communities as cor- 
Porations have admittedly ceased to exist And with 
their decay and dismemberment, and the want of re- 
cognition of their legal existence by the State, the 
power of enforcing services, from the holders of service 
lands, passed away, and 1s no longer enforceable 
The descendants of the original holders now possess 
hese lands without payment of rent or performance 
of service, and, in most instances, the zemindar 
or the person who represents him in the collection 
of rents, 1s capable of enforcing only occasional 
service The chowkidar alone, having to perform a 
duty, which 1s necessary for the preservation of life 
and property, and which 1s enforced by the Government 
itself, has survived the ravages o! of time. 

The few years that followed the Battle of Plassey, 
the years of the double government and the uninformed 
government of the civil officers of the East India Com- 
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pany, have been counted as the most miserable pernod in 
the lustory of the British rulein India. In this trans 
tion stage the state of these Provinces was most 
deplorable. Famine with its attendant evils murder 
and rapine, cast a gloom over the whole country 
The Mahomedan nawab was weak, and his police 
admiaistration was weaker than ever The position 
of the zemindars was uncertain They had no in 
ducement to improve the condition of the people, and 
were busy with schemes for self preservation The 
freebooters and dacoits became the scourge of the 
country, whom even the strong hand of Warren Hastings 
could not sufficiently repress When Marquis Corn 
wallis determined to assess land revenue for a period of 
ten years in the first instance with a view to the same 
ng made ultimately permanent, and to convert the 
emindars into land owners it was proposed to make the 
andholders responsible for the peaco of these districts, 
they had been under the Mahomedan government 
egulation LXNII of 1791 declared the zemindars res 
ponsible for the peace of the country and the thaana 
‘ars aad the chowktdsrs wero allowed to remain un ler 
their contro! But within the course of 1 year the Go. 
vernment found that the fhannadars and other police 
officers appointed by the zemindirs were very ineffi 
cient, and mcompetent to repress thugs and dacois 
and it had to appoint tts own officers to assist 
in keeping perce and order This waa extremely in 
nvenient and in.1792 Reyutations \LIN and Ls were 
romulgated, by which the police establishiuacnts main 
tained by landholders were suppressed and the Govern 
ment took upon itself exclusively the duty of preservio, 
peace and preventing crime by means of a police force 
Sits own Asa necessary consequence, the Government 
eclared 11s intention of resuming all polce lands and 
\sconuguiag any allowances to zemindars fur the ©* 
necs of the police cstablishment. Re,ulation \LIN 
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of 1792 made provision for the appointment by Govern- 
ment of police forces, in different stations throughout 
the Provinces, each under the charge of a Daroga or 
Superintendent, the Magistrate of the district having 
the direct control over them. The village chowkidars 
or watchmen were declared to be subject to the control 
of the darogas, and they had to apprehend and send 
offenders, as well as to bring informations to the 
darogas and not to the zemindars 

Regulation L of 1792 made provisions for the levying 


249 


Regulation L 


of a police tax, and for obtaining information as tow ° 179? 


the nature of allowances made to the zemindars and of 
the lands held by them for maintaining ¢hannadars and 
other police officers, and the Magistrates of districts were 
required to report on these matters The Regulation 
and the circulars issued under it referred only to ¢hanna- 
dars and superior police officers, and not to chowkidars 
or village watchmen 2 

The enquines directed to be made by Regulation L 
of 1792 were not completed, when the Decennial Settle- 
ment was declared to be permanent In the amended 
Code of the Regulations of 1793, provision had, therefore, 
to be made for the resumption and assessment of ¢thanua- 
dart \ands Regulation I of 1793, Section 8, clause.4 
enacted that the summa declared 
sive of, and unconnected with, the la 


keeping up ¢hannas or police establishments, and that the 
Governor-General in Council had the power to resume the 
whole or any part of such allowances or lands accordin 
she thought proper The clause further declared that 
the allowances or the produce of the lands, which might 
be resumed, would be applied exclusively to the defrayal 
of the expense of the police The amount that was to be 
thus collected was not to be added to the permanent 
ummuta, but was to be assessed and collected separately 


1 Raja v Government,6M I A 101 
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The amounts thus separately collected were known 10 
Bengal as poltce pumma or simply police though they are 
collected in the same way as land revenue 
Regulation XXII of 1793 re enacted, with alterations 
d amendments the Police Regulations of 1792 where 
by the Government had discharged the landholders from 
the superintendence of the police establishment Regula 
tion AAILL of 1793 re enacted the provisions of Regula 
tion L of 1792 Provision was made in this Reyula 
tion for the assessment and collection of 1 police tax 
by the Collectors of land revenue, and section 36 of the 
Regulation provided— The Collectors are to report all 
eallowances that may have been made to the proprietors 
of land for keeping up poltce establishmeats cither by 
deductions from their jumma, or by permittiag them to 
appropriate the produce of lands for that purpose or in 
any other mode which may not have been already re 
sumed with their opimon how far the whole or any por 
tion of such allowances can with equity be resunted ia 
consequence of the proprietors of land being exonerated 
from the charge of keeping the peace as declared in Reg 
ulation XXILof 1793 This Regulation was repealed 
by Regulation VI of 1797 as any further provisions with 
respect to thannadar: lands were considered to be un 
necessary The thannadars lands were by this time con 
erted into revenue paying estates or were amalgamated 
ith estates within which they lay the additional revenue 
Hed Police tax having been imposed as additional 
burden upon them Though some of thea lands were 
formed into cstates, subsequent expunence has shewa 
that they have been so intermixed with the lands of parent 
estates that they are almost incapable of identification 
The next class of police lands were those ap 
ptopnated for the maintenance and support of villaye 
eine Previous to the passa, of Regula 
tions \LIN and L of 1793) the remindars havin, 
the duty of maintain, peace and order bad tw apporat 
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not only the ¢hannadars, but also a large number of 
other officers under the names of chowkidars, ptkes, 
pasbans and goraets, for the maintenance of order 
in particular villages, for the protection of them- 
selves and their properties, and also for collecting 
rents and enforcing services personal to themselves 
The village functionaries, including the chowkidar, be- 
came, to a certain extent, the servants of the zemin- 
dars, and, though the services of the other village 
functionaries ceased in course of time, those of the 
chowkidars could not be dispensed with The two 
classes chowkidars, those appointed by the ze 


mindar himself and to whom he granted chakeran lands” 


for service, and those who held lands for generations_as 
character They agreed in this, that they had lands 
known as chakeran lands, that they acted under the orders 
of the si same Class of masters, and that they were per- 
forming the same sort of duties, but they. differed 
materially in origin Regulation I of 1793 (section 
8, cl 4), and the previous Regulations passed before 
that year did not distinctly refer to chowkidars or 
village watchmen Section 4t of Regulation VIII of 
1793 enacted—‘‘ The chakeran lands, or lands held by 
public officers and private servants in lieu of wages, are 
also not meant to be included tn the exception contained 
in section 36 The whole of these lands, in each prov- 
<ince, are to be annexed to the malguzari lands, 
and declared responsible for the public revenue assess- 
ed on the zemindaries, independent taluqs, or other 
estates in which they are included,in common with 
all other malguzari lands therein’? Section 36 of the 
Regulation excepted only lakhiray lands, though thanna- 
dari lands were also excluded from settlement. 
While the Government made over absolutely, to the 
landholders, 1 its supposed proprietary right, in all lands 
lying within the ambit_of an estate, excepting only _ 
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thannadan and lakhira) lands, and tocluded chakeran 
lands in the assessment of land Teyenue, the question 
Necessarily arose, and arose very shortly after the 
Settlement, as to whether the lands held by village 
chowkidars were so included within the estate, as 
to make them the servants of the zemindar, re 
movable at his pleasure, or whether these chowhidars 
ona be under the direct control of the Government and 
he superior police officers The distinction between 
chakeran lands held by public officers and those held by 
[private servants in licu of wages was easily lost sight 
of The Government having taken the responsibility 
of the police administration of the country was, to a 
Certain extent entitled to have superintendence over 
village chowkidars aud rules were passed from time 
to time for enforcing strict control overthem Regula 
tion XX of 1817 which repealed all the previous Police 
Regulations enacted—‘ Darogas of police should pre- 
Serve and keep at the police stations (thannas) a 
complete register of village watchmen, employed withia 
the limits of the authonty of the said daro,as” 
and these watchmen were declared subject to their 
orders he Regulation further enacted~ Upon the 
death or removal of any of the watchmen, the land 
holders aud other persons to whom the nghtof nomi 
nation to such vacancies shall belong shall vend the 
names of the persons whom they may appoint to the 
daroga of the jurisdiction that they may be registered 
by him as above directed # 
In 1855 the late Babu Joy Kissen Moakhersee 2 2¢ 
Souls mindar ms Utterpara in ihe Dulac of Hu,hly calecd 
ee withreference toa piece ol land in pudws taluy Govindapor 
inthe District of Burdwan an important que tion ay ta 
the relative rights of the State snd the Zemindar wah 
respect to chowkidan lands. It was contended on his 
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behalf, as he had recently purchased the taluq ata sale 
under Regulation VIII of 181g, that the land held by the 
chowkidar was for performance of services personal to 
the zemindar, and that the chowkidar was removable at 
Ins pleasure The Collector of the District, on behalf 
of the Government, contended, on the other hand, that 
the land was chakeran, reserved for the performance of 
police or chowhidart duties, and that the zemindar had no 
power to interfere with the possession of the land, as long 
as the policemen carried out their various duties The 
Collector further contended that chowkidars were not 
bound to attend to duties personal tothe zemindar, Lord 
Kingsdown, in delivering the judgment of the Judicial 
Committee, said, “ We can find nothing in these Regula- 
tions (referring to Regulation XX of 1817 and the previ- 
ous Regulations) which takes from the zemindar the 
right of nomination of these officers, or which deprives 
him of the power of himself removing them and ap 
pointing other fit persons in their stead, and nothing 
which deprives him of the rght of requiring from the 
chowkidar such services, as he was bound by law or 
usage to render to the zemindar It might well hap- 
pen that, either by long usage or by the original con- 
tract, when the lands were granted, the villaze watch- 
man might become liable, 1n addition to his police duties, 
to the performance of other services personal to the 
zemindar, as the collection of his revenue and the 
like Indeed, the rules laid down for the Decennial 
Settlement appear to us to recognise the interests both 
of the zemindars and the public in lands of this des- 
cription. They were not to be included in the malgu- 
zari lands for the purpose of increasing the yumma, 
because the zemindars had not the full benefit of them , 
but they were to be included in the malguzari lands for 
the purpose of securing the assessment, because in the 
event of a sale upon default of payment of the assess- 
ment, it would be important that they should be trans- 
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ferred to the purchasers under the Government, with 
whom the appointment of the person whose duty 
would im part be to attend to public interests would 
vest. ' The lands in suit were not held as thane 
dart lands, in the strict sense of the term but as chomdi 
dart \ands appropriated to the maintenance of an officer 
whose duty it was to act as village watchman It was 
further held that the chowkidarsa in the distnct of 
Burdwan had always been accustomed to perform services 
personal to the zemindars as well as to the Police 
Their Lordships of the Judicial Comauttee accordingly 
held, that the lands in question were xt the time of 
the Decenmal Settlement appropriated and still are 
lable to the maintenance of such an officer and that the 
taluqdar has no mght to take possession of them for 
his own purposes and hold them dischar,ed of the 
obligation to which they were subject The decree 
passed by Her Majesty declared that the lands ia 
question were to be considered as appropriated to the 
maintenance of a chowkidar or villaje watchman and 
that the ri,ht of appointing such an officer belon,ed to 
the taluqdar and that such officer was hable to the 
performance of such services tu the taluqdar as by 

usage in the zemindari of Burdwan chowhidars have 
been accustomed to render to the zemindar 

The case of For Kishen Mookersee versus the Col 

lector of East Burigsan estrblished the followin, prer 
positions and set at rest the di putes arising out of a 
confusion between the ancient chowkidari chakeran lands 
and fands yranted by the zemindars for the perfor 

mance of private duties In each case at is now 2 que’ 
tion of fact to be decided from the evidence of use 

as to whether the chowkidar 1s hound to sender to tte 

zemindar services other than what are strictly «fowdr 
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a village has been accustomed to perform private 
duties, in addition to his chowkidari duties, he must 
continue to do so, as if, in the words of section 
4t of Regulation VIII of 1793, “the chakeran lands” 
are lands held by a private servant performing both 
public and private duties The Government, how- 
ever, was always unwilling to allow the zemindars 
the right of enforcing private services from the 
chowkidars, and in many districts, 1t has been held 
that such private dutiesto the zemindars are not per- 
formable by village watchmen But whether the service 
was strictly police or not, the power of appointment, in 
cases of vacancy from death, and of removal for negli- 
gence and misconduct or for inability to perform 
chowkidari duties of a chowkidar, was always with the 
landholder The zemindar had no right to take possessioti 
of the chowkidar: lands and hold them discharged from 
the obligation of maintaining chowkidars As regards 
strictly police duties, the chowkidar was under the 
superintendence of the higher police officers and the 
Magistrates of the districts, and in cases of misconduct, 
such police officers might require the landholder to 
nominate other chowk:idars 
Chowkidar: lands were heritable, only in this Ineidents of 
sense, that if the son or other heir of the chowkidar co 
was competent to perform the duties his predecessor 
had been used to do, he was always elected, but it 
is difficult to say whether the zemindar was bound 
{to elect him It would seem, however, from analogy 
to the case of ghatwals, that the succession was 
lhereditary, 1f the heir was competent to perform the 
duties attached to the lands The lands, however, 
were inalienable and impartible, and the acts of one 
‘chowkidar with reference to them would not bind 
1s successor They were not saleable in execution 
of decrees Non-performance of service, or refusal to 
erve, worked forfeiture 
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The decision of the Pnvy Council in Foy Aishen 
Mookerjeey The Collector of East Burdwan was fol 
lowed, within six years by the passing of Bengal Act VI 
of 1870 and the amending Act I of t87¢ The police 
administration in most distncts in Bengal required 
strict contral and vigilant supervision over village 
watchmen, and the interference of landholders was a fre 
quent source of trouble and consequent maladannis 
tration The Village Chowkidari Act of 1870,? after 
making provisions for the appointment of punchayets, 
enacted—‘ All chowhidart chakeran lands assigned 
for the benefit of any village in which a punchayet 
shall be appointed shall be transferred to the zemindar 
of the estate or tenure in which such lands may bo 
situated’ * The assessment was to be fixed at one half 
of the annual valuo of the Jand and the ColJuctor of the 
district was, after the approval of the assessment, to 
transfer such land to the zemindar, subject to the 
assessment as a permanent charge’ The assessed 
amount 1s realtzabie under the provisions of the Safe 
laws* and 18 subject to the same miles as respect 
the avoidance of encumbrances The amount thus 
assessed becomes a part of the police fund of the 
locality the land itself ceasing to bu chowkidari land 
The appointment and dismissal of chowkidars rest 
under the Act with the puachayet, subject to the 
sanction of the Mags trate of the district? Section 
§7 af the Act declared— That tho right to the per 
formance of any services to any person by the oc 
cupter of chowkidary lands transferred to any regia 
dar shall wholly cease and determac The Ack 
has been further amended by Acts V of «876 t*™ 


and 1892 
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Questions as to whether any and what lands are 
chowkidart chakeran ands occasionally cause diffi- 
culties and disputes The Village Chowkidar: Act of 
1870 made provisions for the appointment of a Commis- 
sion in any district or part of a district for the deter- 
mination of such lands, and every order of the Commis- 
sioners, made under the provisions of section 61 of the 
Act, was declared to be final and conclusive, respecting 
all matters which the Act authorized the Commission to 
determine’ The words, “ final and conclusive,” in sec- 
tion 61 of the Act, are used in their ordinary and literal 
sense, and where a Commission has been appointed 
under section 58 of the Act forthe purpose therein men- 
tioned, and the Commissioners have ascertained and 
determined that ce1tain lands are chowkidar1 chakeran 
lands, their decision, in the absence of fraud or non-com- 
phance by the Commissioners with the provisions of 
the Act, 1s conclusive evidence in any subsequent civil 
suit, that the lands are what they have found to be?’ 

The Village Chowkidar: Act of 1870 has not been 
extended to all villages in the Bengal Provinces, and 
section 21 of Regulation XX of 1817 1» still in force in 
the villages to which the Act has not been extended ® 

The services, which the ghatwa/s were required to 
perform, have, under the strong hand of British adminis- 
tration, ceased to be of much importance In many dis- 
tricts, they may be dispensed with , 1n others, the emolu- 
ments of the ghatwals are, at the present day, dispropor- 
tionately high. The Government on the one hand, and 
the zemindar on the other, claimed to take advan 
tage of the want of necessity of further retaining their 

services, while the ghatwals themselves claimed to have 
hereditary title to hold the ghatwali lands, whether their 
services were required or not. This triangular contest 
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was, a few years ago, a source of constant Itigation 
The Banah Raj, as owning the large estate known as 
Kharakpore ta Bhagulpore was tempted or compelled to 
enter the law courts as a liugant rather too constantly , 
and you will find in the Law Reports a good many con 
fircting judgments of the highest court sometimes of 
different judges, and sometimes pf the same judges in 
review But the law as to the rights of the parties has, 
at last, been settled partly by the Privy Council, and in 
some instances, by the good sense of the contending 
parties, by amicable settlement The study of this branch 
of the law 1s str!l however, ane of great importance 

the ghatwaf: tenures, with which the legal profes 
sion in this country 1s most familar, are those of Bir 
bhoom Bissenpore and Bhagu)pore But almost all the 
hilly districts in the west of Bengal have poltceservice 
tenures which go by that name In the district of 
Burdwan, there were ghatwals, whose nominal duty way 
to protect the hill passesand travellers Some of these 
though they go by the name of ghatwals, hold their lands 
rent free some pay a quit rent to Government known 
as panchak: while others pay a similar quit rent to the 
zemindars hese latter tenures are sometimes called 
panchaks tenures 

tn Chotanagpore, the pbatwalt tenures are much 
of the same nature as ghatwal juigirs an the wis 
tects of Birbhoom and Bhazulpore where the Govern 
meat ts interested in the performance of police dutics 
by the ,hatwals 

fn Hazaribag there were thirty-cight ghatwall 
tenures® and cach of these tenures was held by a bead 
ghatwal called 7ekuct They were semi independent 
but paid a small annual sum as rent. Uf te © thity 
ctht twenty ox have since 1780 become wukuegan 
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tenure-holders Ten others also subsequently obtained 
mukurrari leases These ¢ekae¢s have now no services 
to perform, but are merely holders of permanent tenures 
The remaining two tenures were confiscated 

In the district of Lohardagga, the ghatwals-hold under 
the zemindar of Chotanagpur, and the Government has 
nothing whatever to do with them Many of these ghat- 
wals are holders of hereditary ghatwalt lands It 
appears that the zemindar has the right of resuming 
these lands, if the ghatwals do not perform the services 
required of them 

A holder of a ghatwali service tenure, in Manbhoom, 
subject to the payment of quit-rent to the zemindar, died, 
leaving his rent for the last three years unpaid The 
zemindar was held not entitled to sue his son and suc- 
cessor in the tenure for such arrears, as 1t was a service- 
tenure, which could not be made liable for ele debts of 
the person, who had ceased to hold the same" The dis- 

=missal of a ghatwal carries with it the forfeiture o' e of his 
tenure ? “The dismissal itself 1s an executive act of the 
Government, and the civil courts cannot direct that he 
should be reinstated, 

In the district of Monghyr, the ghatwalzs were origin- 
ally revenue-free service-tenures granted to petly hill 
chieftains, and the holders thereof were required to 
prevent the inroads of hillmen of Ramghurh and 
Western Santalia These tenures are now found chiefly 
in Perganah Chaka: The tenure-holders now pay re- 
venue after resumption, though they still go by thejname 
of ghatwals and tzkaets In Tekaet Doorgapershad Sing 
v Tekaetnee Doorga Kooeree,* which was a case of 
one of these ¢zkaets of Perganah Chaka, the dispute 


was as to kulachar, and the main question was 
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whether females could succeed the tenure having 
onginally been ghatwal: Pontifex J in delivering 
the judgment of the High Court at Calcutta said—"It 
would be difficult to hold that a ghatwal estate must 
necessarily be held by a male to the exclusion of 
females’? But the property in dispute in that case 
had long ceased to be a true ghatwah tenure. [t was 
an ordinary revenue paying estate and the descent was 
regulated by the ordinary law of inheritance, and the 
plaintiff's suit against the female heir of the Inst male 
owner was accordingly dismissed ' 

The ghatwalt tenures of Bankura were originally 
jaigirs granted by the Raj of Bissenpore which was 
at one tame an independent Hindu pnacipality It 
is said that the Ray came into extstence more than 
eleven hundred years ago The conditions on which 
the ghatwal lands were held under the Ry were 
that the mountain passes should be protected and 
the roads kept open for travellers Some of these 
gbatwals pad no rent, and others paid a small 
quit rent called panchaks Originally there were forty 
three rent paying service tenures the rent being pay 
able to the Rajaof Bissenpore In 1802, these ghatwall 
tenures were separated from the zemindar: and the 
ghatwals were placed immediately under the English 
officer in charge of the district. The ghatwals were 
placed under direct Government supervi ton and the 
mehals were entered in the District register of cs 
tates, These ghatwal tenures are neither transfer 
‘able nor heritable? as similar tenures in Bhayul 
pore and Birbboom are But the male heirs of the 
phatwals are appointed to succeed to their posts unless 
there are very strong objections to the contrary = ‘The 
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heir usually gets a new sannad of office ,iand if he 1s 
a minor, a servant or his guardian officiates for 
him, until he comes of age Although the ghatwali 
lands are not alienable by right, the ghatwals contrive 
to encumber them by deeds of all descriptions, short 
of out-and-out sales They mortgage them and grant 
mukurrar1 and mourus: leases, but inasmuch as a 
ghatwal: tenure endures, only so long as the ghatwal 
personally discharges his functions, such encumbrances 
are easily avoidable, and are the source of much oppres- 
sion and fraud” In Harrington’s Analysis, published 
shortly after the promulgation of the Regulation about 
the Birbhoom ghatwals, the Bissenpur ghatwal: tenures 
are described to be small, specific portions of land, in 
different villages, assigned for the maintenance of the 
ghatwals and their subordinate officers, such as pzkhes 
and chowkidars The distinction between these ghat- 
walt tenures and the common chowkidar chakerans 
is thus expressed—‘‘first that these tenures being 
expressly granted for purposes of police, at a low 
assessment, which has been allowed for, in adjusting 
the revenue payable by landholders to Government 
at the formation of the Permanent Settlement, 
the land 1s not liable to resumption, nor the assessment 
lable to be raised beyond the established rate, at 
the discretion of the landholders and secondly that 
although the grant is not expressly hereditary, and 
the ghatwal 1s removable from his office, and the 
lands attached to it liable to be taken away for muis- 
conduct, it is the general usage on the death of a 
eghatwal, who has faithfully executed the trust com- 
mitted to him, to appoint his son, if competent, or 
some other fit person in his family to succeed to.the 
office.”’* 


1 Hunter’s Statistical Account of Bengal, Bankura 
9 Harrington’s Analysis, rri-511 Erskine 9 Dwarka,8 WR, 292, 
Farquharson v Government,8 B LR, P C, 504,sc, r4 MI A asg 
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The ghatwalt tenures of Surhut and Deoghur, called 
in Bengal Regulatron XXIN of 1824 ghatwalis in the 
semindart of Birbhoom have their main incidenta 
defined by that Regulation Perganah Surhut hes 
in the north western part of the Birbhoom District and 
Deoghur 15 now a part of the Sonthal Perganahs These 
ghatwalis consist of entire villages and some of them 
contain extensive tracts of land The preamble to Reg 
ulation AXIX of 1814 passed for the settlement of these 
ghatwalt mehals states—‘ Every ground exists to believe 
that according to the former usages and constitution of 
the country, this class of persons are entitled to hold their 
lands, generation after generation in perpetuity, subject 
nevertheless to the payment of a fixed rent to the zemin 
dar of Birbhoom and to the performance of certain duties 
for the maintenance of the public peace and support of 
the police *” The rent payable by the ghufwals to the 
zemindar of Birbhoom 1s made payable directly to a 
Government officer and the amount 1s credited to the 
revenue account of the aeusxdurs' The mehals are 
saleable for arrears of rent.* But the atost important 
provision in the Regulation 1 that contained in section 
a— The ghatwals and their descendants in perpetuity 
shall be maintained in possession of the fands £0 
long as they shall respectively pay the reveouc assessed 
upan them and they shall not be lable to any cahance 
ment of rent o long as they shall punctually discharie 
the same and fulfil the other obligations of their tenures 
Thou,h nominally included in the Birbhoom estate they 
have no connection with the zemindar the Government 
being, the sole director The ghatwals lands are not 
partible and not divisible into small portions amonjst 
the heirs of the ghatwals as the very end for which the 
pfants were made would be defeated by the lands being 
{nttered away into small portions Thetenure usually 
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descends to the eldest son, and though the estates of 
these ghatwals are estates of inheritance according to the 
terms of the Regulation, no ghatwal has the power of 
alienation, nor are? the lands attachable in execution of 
a decree for personal debts The holder of a ghatwal: 
tenure 1s entitled to the whole income of the estate, and 
its rents are not lable, in the hands of the heir in 
possession, to attachment for the debts of his ancestor 
or of the deceased holder? A _ ghatwal has not ordi- 
narily the power * to grant a lease of the whole or any 
portion of his ghatwali tenure in perpetuity He cannot 
create any encumbrance, so as to bind his successor * 
The power to grant leases by holders of ghatwali 
lands in the district ot Birbhoom, for terms extending 
bc yond the term of their own possession, 1s, however, 
exercisable under certain restrictions contained in Act 
V of 1859 The development of the mineral resources 
of the country, discovered only a few years before, 
the clearance of jungles, and the erection of dwelling 
houses and manufactories, required that leases for long 
periods should be granted, and that the Government 
should be able to give good title to the grantees It was, 
accordingly, enacted that the ghatwals should have the 
power of granting leases for any period, provided how- 
ever, the Commissioner of the Division approved of the 
grants and certified the approval by an endorsement on 
the leases, with his own signature © If the ghatwali lands 
are under the superintendence of the Court of Wards, 
the Court of Wards or the Commissioner of the Division 
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has the power to grant such feases This Act has fivally 
settled all questions about the nght of alienation and 
creation of encumbrances and under tenures by the 
Birbhoom ghatwals The grants made to persons who 
have of late erected buildings in and near Deoghur are 
valid, being under the provisions of Act V of 1859, and 
approved by the Commissioner of the Division Leases, 
not for the special purposes mentioned in the Act, are 
now no more valid than they were before the passing of 
the Act. 

The ghatwal tenures in Mehal Kharakpore in 
Bhagulpore, have a history of theirown = The tenures in 
Birbhoom and Bankura came under the direct supermten 
dence of the Government in the early part of the British 
tule and the Gavernment compelled the tenure-holders to 
perform the police duties which they had been performing, 
from ancient times But the Goverment did not find it 
Necessary to exact these services from the Kharakpore 
gbatwals for a good many years Their duties had fallen 
into abeyance and the Government  acccordingly, 
determined in the year 1836 to subject the ghatwalt 
lands to resumption proceedings under Regulations H 
of 1819 and UL of 1828 This was the be,inning of 
aseres of cases In Raya /ilanund Sing Bukadur 
vy The Goverament of Bengal’ ther Lordships of 
the Judicial Committee after reviewing, the whole law 
with reference to thannadan fands and other police 
service lands say - They (the ghatwal: tenures) were 
held by a tenure created lon; before the East India Com 
pany acquired any dominion over the country and theu,h 
the nature andbextent of the mht of the jhatwals in the 
phatwah villages may be doubtful and probably differed 
in different di trict» there clearly was some ancient law 
orusage by whichthesclan! were appropriated to reward 
the services af the phatwals acrsices which althag,b they 
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would include the performance of duties of police, were 
quite as much in their origin, of a military, as of a civil 
character, and would require the appointment of a very 
different class of persons from ordinary police officers 
We find accordingly that the office of ghatwal in this 
zemindar: was frequently held by persons of high rank 
Lands of this description could not properly be consider- 
ed as lands of which the zemindars had been, before 
the year 1792, permitted by the government to ap- 
propriate the produce to the maintenance of Thanah 
or police establishments” Their Lordships accordingly 
held, after reviewing the facts of the particular case, that 
the ghatwali lands of Kharakpore were a part of the 
sonra dar of Kharakpore and were included within the 
‘settlement of that Zemindart. The claim of the Gov- 
“ernment to resume these lands was dismissed. The Gov 
ernment, however, was entitled to_ “enforce police duties, 
though it had not done so for many years, and though 
the > performance of these services was no longer_neceg- 
sary After the decision of the Privy Council in 1855, 
the Government entered into an arrangement with 
Rajya Lilanand Sing The ghatwals were absolved from 
the performance of the services required of them, as in 
fact such services were unnecessary, and the Government 
accepted from the Raja the sum of Rs 10,000 in heu 
of these services The retirement of the Government 
from the field of litigation limited the contest to the 
grounds of dispute between the Raja and the ghatwals 
In the course of litigation between the zemindar 
and the ghatwal: tenure-holders of Bhagulpore, it was, 
at one time, gravely doubted whether these ghatwahs 
were ordinarily descendible in the regular line of succes 
sion. The late Sudder Court’ was inclined to hold that 
they were not, though the Birbhoom ghatwalis were so, 
and were declared so to be by the Legislature. It was 
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also thought that the zemindar had the nght to resume 
the lands, whenever the services were not required. In 
1857 the Sudder Court stated, When the service 
ceases or 13 uo longer required to be performed, the 
title of the ghatwals ceases also, and the zemindar has 
the mght to resume possession of them’ In 1866 a 
Divinon Bench of the High Court at Calcutta! expressed 
the same opinion, saying that notwithstanding posses 

sion for a long period and payment of quit rent, a 
ghatwal not holding under a sanad conveying a here 

ditary indefeasible mght would not be catitled to retain 
possession after the performince of the duties imposed 
upon him was no longer required as he had been allowed 
to enjoy the profits of the landinlicu of wages only 

The tenures it was said lapsed when the services were 
no longer required and could not be rendered But 
in a previous case another Division Bench of that 
Court had taken a different view, the learned Judges 
being of opinion that the ghatwals of Kharakpore held a 
perpetual hereditary tenure ata fixed yumina payable in 
money and service and could not be evicted by the 
zemindar except for misconduct * 

The question came before a bull Bench of the High 
Court at Calcutta in Acolodeep Narain Singhv Vuhadeo 
Singh and others? andthe learned Chief Justice, Sir 
Barnes Peacock in an elaborate judjment, which was 
affirmed by the Privy Council? discussed fully the 
law as regards service tenures of the character of the 
ancient ghatwals which had as held by the Peivy 
Counal inthe case to which f have alreaty referred 
existed from before the Decenmial Setthment hese 
tenures were held to be hereditary from tun, possesriun, 
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from their descent from ancestor to heir without objec- 
tion for several generations, and from the recognition 
on the part of the legislature of the hereditary nature 
of similar tenures in Birbhoom, notwithstanding that 
the saxads did not contam words of inheritance The 
Full Bench case and the judgment of the Judicial Com- 
mittee? above referred to, further decided that the zemin- 
dar was incompetent to resume the lands at his 
option and put an end to the ghatwalis Neither had 
the zemindar the power to put an end to the tenures 
on the ground that the services were no longer required. 
The Iearned Chief Justice 15 reported to have said ~ 
“Some cases were cited to show that, even assuming 
these lands to be subject to a ghatwal: tenure, the 
zemindar has a right, whenever he pleases, to dispense 
with the ghatwali services and to take back the lands. 
Now, I must say, that this is the first time I[ have ever 
heard such a contention as that a landlord can dispense 
with the services upon which lands are held, whenever 
he pleases, and take back the estates It 1s not because 
the services are released or dispensed with, or be- 
come unnecessary, that the estate can be resumed. 

Ifa grantor rele release the services or a portion of the 
services, upon which. lands are holden, the tenant may 
hold the land free from the services, but the landlord 
cannot ; put an end to the tenure and resume the lands. 


Many : services, upon which very valuable estates are 
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held, id, are of little value now. The estates may be very 
valuable and the services almost valueless, But some 
large landed proprietors would be somewhat astonished if 
they were told that the services have been dispensed 
with, and their estates are liable to be resumed. It 
might as well be contended that, if lands were granted 
at a smal mall quit re rent, “the landlord might relinquish or® 
dispense with the payment of the rent and take back 
the lands" ”” “His lordship added,—* Clearly the zemin- 
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Har had no right to dispense with those services which 
had been reserved by the former Government for the 
benefit of the public Suppose the former Government 
had granted land for services of a religious nature to be 
performed The Bntish government would not require 
those services, but that would be no reason for deter 
mining the tenure of the peraon who held the land upon 
these services as long as he 1s willing to perform them 
The tenure 1s not to be determined merely at the will 
or capnice of the landlord, when the land has become 
valuable probably by the exertions and the expenditure 
of capital by the tenant” 

These principles of umversal application enun 
ciated by the Full Bench of the Calcutta High Court 
were affirmed by the Privy Council in the case of 
Forbes v Meer Mahomed Taks decided in 1870! 
Chat was a case from the Distnct of Purneg for 
the resumption not of ghatwah lands but ot nd 
granted by a rent free sanad in 1775 to keep cf wild 
elephants and to maintain a body of men for the pur 
pose of protecting the rayats and cultivating the lands. 
The necessity of supporting 1 body of men for keep 
ing off wild elephants having long ceased to exist the 
zemindar instituted a suit to resume the lands The 
Judicial Committee expressed their concurrence in the 
prnciples laid down by Sir Barnes Peacock in Busoo 
Kooladip Narain Singv Mohadeo Sing The judg 
ment inthe latter case came up before the Privy Council 
tn the following year (1871) and was affirmed with a 
remark by thetr Lordships that it was entirely con 

istent with the well recognised principles of justice and 
equity The cases of the Kharakpore ghatwals in which 
Raja Lilanand Sing was the plaintiff and which weee 
suits for resumption of yhatwali lands on the ground 
that the services were no lon,er reyulred and that 
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the Government had not only dispensed with them, 
but had itself undertaken to perform them, receiv- 
ing from the Raja an additional sum of Rs 10,000, 
were heard by the Judicial Committee of the Privy 
Council in the year 1873 Their Lordships said, that 
the sanads, under which the ghatwals held, did not 
merely give certain lands in leu of wages to hired 
=servants, but were grants of land upon the condition of 
certain services The zemindar had not the_power to 
dismiss them, merely because he did not require 
their services, but he had the power. to dismiss them 
for Incompetence or for not performing the services 
required of them} It is now settled law that neither 
the Government nor the zemindar has the right to dis- 
turb these ghatwals in their respective possessions 
Some expressions in the judgment of the Privy 
Council in Rajah Lilanand Sing Bahadur and others 
v Thakar Monoranjan Sing and others* \ed to another 
litigation for the enhancement of rent of certain ghat- 
walt tenures The Privy Council,in the case just 
mentioned, had expressed a doubt as to whether the 
zemindar was entitled to enhance the rent, supposing 
the tenures had been created subsequent to the Perma- 
nent Settlement Allthe other Kharakpore-;ghatwah 
cases had been compromised In this case, the High 
Court at Calcutta held, that the grants had been made, 
prior to the Decenntal Settlement, at fixed rent, and 
that as long as the ghatwals were able and willing to 
perform the services for which the grants had been 
made, the zemindar had no right to enforce payment 
of enhanced rent, on the ground that the services were 
no longer required Neither by the general law, nor 
by any custom of the district, nor by any terms of the 
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sentatives, who were called Kanungo Alinhardars The 
service tenures held by them have thus ceased to exist 

Village ¢ village pmests or astrologers and other Brah 

priest Bic. pins who have or had to perform religious duties for 
village corporations hold fakhiray lands, and they are 
now entitled to hold them irrespective of the services 
for which the lands are supposed to have been origin 
ally granted These services are no longer enforceable 
y process of law Such 1s also the case with barbers 
and other village functionaries. 

Conclusion The grant of land burdened with any service, 
1s “distinguishable from the grant of an office tho 
performance of the duties annexed to which are_te 
munerated by the use of land? Io the former case thes 
frant is made tothe grantee upon the condition of 
his performing certain services as aburden In the 
eae case there 18 no grant of fand properly so called, 
ut the produce of the landis uscd as wages A rant of 
the former kind may be so expressed as to make the 
continued performance of the service a condition to 
the continuance of the tenure so that the service ceas 
ying, the tenure may determine gain the grants of 
‘and partly as reward for past services and partly for the 
performance of future service pro sermitius smpensis 
ef umpendendis are not uncommon The initances 
we have given of ghatwall tenures fall under either the 
first or the third class and whether the services are 
performable for the benefit of private individuals, or 
for the public or for both the services cannot be 
dispensed with at the option of the ,rantor or fis 
heirs Jn most cases of grants for private scrvicca made 
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he continuity of possession in future, and 
would naturally be supposed to come under 
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Lands granted in lien of wages are incapable of 
peng assigned or alienated, the grant being for per 
sonal services, and assignment being inconsistent with 
sts nature Vicartous performance may, however be 
pilowed? The beneficial interest of the grantees may, 

y custom or usage be alienated or sold in execution of 

ecreea* But the grantor having always the power to 
putan end to the services the purchaser or alienee is 
deft to bis mercy When a small rent ts reserved, a 
service-tenure may however be sold im execution for 
its own arrears * 
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The enquiries made and the discussions evoked on 
the proposal to make the Decennial Settlement perma- 
nent are highly interesting, and they afford materials 
for defining, with sufficient accuracy, the rights and 
liabilities of all classes of the Indian people at the time, 
either as owners or occupiers of land The interest 
of the dumb millions who cultivated the land, and whose 
labour without capital was in truth the proverbial gold 
of India, was uppermost in the mind of the generous 
and truly noble Marquis, the Governor-General His 
Lordship, while recommending concession of proprietary 
right to the semzndars, thus expressed his views in 
a Minute —“ The privilege which the razyafs in many 
parts of Bengal enjoy, of holding possession of the 
spots of land which they cultivate, so long as they pay 
the revenue assessed upon them, 1s not by any means 
incompatible with the proprietary rights of the zemin- 
dars. Whoever cultivates the land, the zemindar can 
receive no more than the established rent, which, 10 
most places, 1s fully equal to what the cultivator can 
afford to pay To permit him to dispossess one culti- 
vator for the sole purpose of giving the land to another, 
would be vesting him with a power to commit a 
wanton act of oppression, from which he could derive no 
benefit’? His Lordship added —‘ With the fixity of the 
demand of the Government a spirit of improvement 
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would be diffused throughout the country and the 
raiyats would find further security ’ and he hoped that 
“without any further and detailed rules of law re,ulating 
the rights and obligations of the parties the relations 
between the zemindars and the actual occupiers of land 
would be smooth and that things would adjust them 
selves as of necessity with the fixity of Government 
demand ” 

Sir John Shore with greater expenence of Indian 
thoughts and habits was of a different opinion and he 
expressed himself strongly against the Governor 
Generals views He observed —‘ The rules by which 
the rents are demanded from the ratyats are numerous 
arbitrary, and indefinite that the officera of Govern 
ment, possessing local control are imperfectly acquaint 
ed with them whilst their superiors further cemoved 
from the detail have stillless information thatthe mghts 
of the taluqdars dependent on the zemindara as well as 
of the ralyats are imperfectly understood ind defined 
that In common cases we often want sufficient data 
and expenence to enable us to decide with justice and 
policy upon claims to exemption from tixes ind that 
adecision erroneously made may be followed by one 
or other of these consequences a dimimution of the 
revenues of Government or a confirmation of oppres 
sive exactions The necessity of some interposition, 
between the zemindirs and their tenints ta absolute 
and Government interferes by establishin, rejulations 
for the conduct of the zemin tira which they are to 
execute and by delegating authority to the Collectors 
to enforce their execution Mf the rssesiment of the 
zemindanes were unalterably fixed an} the proprietors 
were teft to make their own arranvements with the 
ralyats without any restrictions injunctions oF hal 
tations whlch infeed is aresult of the fundamental 
principle the present confusion would never be al 
fusted. This loterference, though so much modined, 
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is 9 fact an mvasion of proprietary right, and an as- 
sumption of the character of landlord, which belongs 
to the zemindar, for it 1s equally a contradiction in 
terms, to say that the property in the soil 1s vested in 
the zemindar, and that we have a rmght to regulate the 
terms by which he is to let his lands to the ratyats, as 
it is to connect that avowal with discretionary and 
arbitrary claims. If the land 1s the zemindar’s, it will 
only be partially his property, whilst we prescribe the 
quantities which he ts to collect, or the mode by which 
the adjustment of it 1s to take place between the 
parties concerned The most cursory observation 
shows the situation of things in this country to be 
singularly confused The relation of a zemindar to 
Government, and of a ratyat toa zemindar, 1s neither 
that of a proprietor, nor a vassal, but a compound of 
both The former performs acts of authority, uncon- 
nected with proprietary right, the latter has rights, 
without real property, and property of the one, and 
rights of the other are ina great measure held at dhs- 
cretion Such was the system which we found, and 
which we have been under the necessity of adopting, 
Much time will, I fear, lapse before we can establish a 
system, perfectly consistent in all its parts, and before 
we can reduce the compound relation of a zemindar to 
Government, and of a raiyat to a zemindar to the 
simple principles of landlord and tenant 2 

The opinion of the Governor-General, as you have 
already seen, prevailed with the Court of Directors of 
the East India Company In the Proclamation announ- 
cing the Permanent Settlement and in section 8 of 
Regulation I of 1793 which reproduced the words of 
Art VII of the Proclamation, the Governor-General in 
Council declared “It being the duty of the ruling 
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power to protect all classes of people and more parti 
cularly those who, from their situation are helpless 
the Governor General in Council will whenever he 
may deem it proper enact such Regulations as he may 
think necessary for the protection and welfare of the 
dependent taluqdars raiyats and other cultivators of 
the soil’ 

Regulation VIII of 793 1o1posed restrictions on the 
levying of any new abd or mathot 1.¢ sMegal cesses, 
from the raiyats and laid down that every exaction of 
this nature should be punished by a penalty equal to 
three times the amount imposed? This Regulatron 
also made provisions for the enforcement of poffus or 
leases obtained bona fide from landlord and directed that 
they should not be cancelled except upon general 
measurement of the Perganah for the purpose of equalis 
ing and correcting the assessment, or upoa proof that 
the pottas had been obtained in callusion or that the 
rents paid within the fast three years had been reduced 
below the rate of the uiridbund of the pergunuh (per 
ganah rate } 

But beyond these vague and general rules there was 
nothing laid down to regulate the relation between the 
zemindar and the rayyat The adoption of the theory of 
the existence in the Sovereign of proprictary ryt ia 
land and its transfer to the zemindars and the strict 
measures adopted by the Government for the fealiza 
tion of its own dues acted most prejudictally on the 
actual cultivators The English Goveracrs of the 
country and the judges who adaunistered the Jaw bein, 
unable to find out any distinct rules for the protection of 
the Interest of the poor tenantry attempted to lutraduce, 
in India the theory of rent which prevailed in En, {and 
—the only theory with which they were famiur fn 
Enjland customary reat bad lon; been superseded by 
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competition rent To use the words of a learned author— 
‘From the peculiar course of progress in England, and 
from that state of affairs under which the absolute 
ownership of the land was, from the close of the seven- 
teenth century, in the hands, not of the cultivators, but 
of a limited class of proprietors, who were all powerful 
in the Legislature to regulate its measures with a view 
to their own interests above all others, there has been 
evolved a theory of Rent, which, although it may be 
scientifically correct with reference to the peculiar cir 
cumstances of England, 1s not equally correct when 
applied, and 1s, in many instances, not at all applicable, 
to other countries and other communities whose past 
history and present condition are in many respects, if 
not altogether, different The basis of this theory 1s the 
application of Capital toland It postulates the remu- 
neration of the cultivator at no higher rate than the bare 
wages of unskilled labour The Capital employed must 
yield the ordinary rate of profit, not less than the aver- 
age rate of profit derived from capital employed in other 
investments. The labourers who do the work of culti- 
vation are paid the ordinary rate of wages, not more 
than the rate to which an overcrowded labour market 
renders it possible to reduce them, and this, too, often 
means but the very barest sustenance All the profit 
which the land yields after discharging these two items 
1s Rent”! This theory of rent was practically accepted 
as law in India by the judges who administered it, 
until Act X of 1859 was passed The late Sudder 
Court, so late as the year 1849, held—‘‘ The connection 
between landlord and tenant in this country commences 
on a similar understanding, the under-tenant in Bengal, 
whether holding by a Pottah, or as a tenant-at-will, 
occupies land with the consent of the Zemindar, and the 


' Field’s Landholding and the Relation of Landlord and Tenant, 
pp. 41-42 
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rent however determinable 1s only a consequence of 
the arrang:ment’ ? Even after the passing of the Act 
of 1859 the question as to the principle of the assess. 
ment of rent was dtscuased by able advocates and Sir 
Barnes Peacock the then Chief Justice referring to the 
definition of Rent as given by Malthus in his Principles 
of Political Economy apphed it in the well known 
case of /shur Ghoshv Fames Hills* tothe state of 
things in this country Later on the learned Chief 
Justice expressed the same opinion tn the case of Tha 
hooranee Dossee vy Bisheshur Mukheryee,® and referred 
to the case of Queen v The Grand Function Railway 
Co * in support of his view of the law = The truth is 
that as long as the country did not recover from the 
shocks of the deadly visitation of 1770 and as long as 
land was plenty and raiyats had to be induced to 
cultivate the land no question arose but legislation 
was urgently needed before the middle of the present 
century 

The Regulations of the Bengal Code dealt with only 
two classes of raiyats the 44odkast and the partas? The 
infinite varieties of soil in Bengal and the different uses 
to which they are put the variations in value from focal 
circumstances and the difference in periods of occupa 
tions creating difference in the status of tenants made the 
framing of comprehenswe rules as to their rights and 
hhabihties almost impracticable. The Hindu system was 
extremely simple and not only was it not well knows 
and well understood at the time of the Permanent 
Settlement, but it would afford luthe help toa modem 
legislator dealing with an extremely complex state of 
things. The conversion of rent in kind into one in 
specie was in itsclf acause of reat complexty The 


Datp Narayan e Sreemal, 3D A Ce4ap) bad 
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sage Janu had to deal with payments by delivery 
of shares of the actual produce, which varied according 
to specified circumstances All that the landlord had 
in those early days to tnstst upon was cultivation, which 
would be beneficial to the king’s treasury, to the com- 
munity, by the clearance of forests, and to the cultivator 
himself, by affording means of easy livelihood. The 
sage said—If land be injured, by the fault of the 
farmer himself, as if he fails to sow it 1n proper time, 
he shall be fined ten times the king’s share of the crop 
that might otherwise have been raised, but only five 
times as much, if it was the fault of his servants with- 
out his knowledge.”! Vyasa also lays down—‘If a 
person after taking a field with the object of cultivating 
the same fails to do so either himself or through the 
agency of others, he should be made to pay to the owner 
a certain portion of the produce which the field would 
yield tf it were cultivated and a fine to the king equal 
to that portion”? The fiscal system introduced by 
the Mahomedan rulers was never fully enforced in Ben- 
gal and, as we have already seen, Todar Mal’s scheme 
was never completely carried out, and it was also im- 
practicable to revert to the Hindu system. But further 
changes were needed with the progress of time and the 
altered state of things The Permanent Settlement and 
the rigidity of the rules for the realisation of Government 
dues were prolific of consequences which were sufficient 
to disturb the equilibrium of existing state of things. 
The s#hodkast ratyat,® of the Regulation laws, was 
the cultivator who held lands as an agriculturist in the 
village in which he had his fixed residence Authorities 
of great eminence have differed as to the origin of these 
ratyats, but the most approved interpretation seems to 


1 Manu, Ch VIII 243 7 

7 Vyasa, quoted in the Vivada-ratnakara The same dire€tions have 
been given by other sages 

° The word khkodkast comes from s4ud==own and sast=cultivation 
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be that he was a member of the community composing 
the group called thé village cultivating the land of the 
village, having his homestead in itand yielding obedh 
ence to the rules and mandates of the body of elders 
1 ¢ the village mandals or pradhans {t mattered 
little whether he was holding for a short penod or from 
time immemorial The rate of rent payable by him 
might vary according to the penod of occupation The 
‘status was acquired from residence and recognition by 
the community and not from length of possession, 
‘though tength of possession might be an clement lead 
jng torecognition He was not necessarily a hereditary 
cultivator as he his generally been thought to be * 

The pahrkast or paskast® raiyat on the other band 
Spas a tenant who held land in one village residin, in 


From XAdimowa and Adssiccultivation, sometimas etronrounty 
laterpreted cultivatlag thei own fant and so leading fo the mitakee 
notlo that they bad hereditary propri tary rightt—See Elphinutenes 
History of India, p. 248i Me Shores Minute of 18th June 1789 § 395; 
Mr Holt M ckenzies Miaute of est faly 1819 §§ 328 Jon, 430 Acs 
and Carnegy s Land Tenures, p. 40, on this and other points conontal 
with their status. They are also called chhapperbund 2 pats from 
whieh and the antithesis of Palkast, the meacing ty plalg At 252 
and followlng pages of Seletions from the Reveane Records of the 
Noth West Provinces pabhsbed im 1865 will be fuaad a oumbar of 
aplaloas on this polnt. The best authorities are pretty well agreed that 
these tenants could act troasfer thelr tights Ge salt thelr bad—thls 
privilege belonging to the xemiodar class aloce Th _hhoth o 
talyats Interest of the right of ocewpascy [ato whl hemuferat cite. 
thos bas tumed it bas of Lite years become not cucommoaly paleahle Ls 
the Lower Proviacea The C urts inde d boll chatit [4 mot valeable 
asof right though it may become sbycatom The crideace cfrent 
lo Ulspatest cases very oltem cumrbts of latacces le whkh the Ledtant 
bas brooght tha ealy te [at rete tu tale dn ence die cha dertre Le 
tent This ls a mode cf cbtalal g Ubrough he latervaat 9 af the 
Courts a fae which greplap ptaat Othe arrears cd reat dae ft me Obe 
fate tenant, Thatthe r lyatotater 14 Gate parcharssle ae Uabetnd 
ch a change be lag fee lie alt wate ree Tike sett G wel sate 
Hea foe smd macy pale Finds Beat ar lattnds Lia py bess 

* From pod waser aad bi fae U athe, 
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Which he held the land and was considered to be a 
foreigner He generally held lands which the people 
of the village could not conveniently hold In the days 
of zemindars’ influence, he might occupy lands as 
a rival of the permanent or 4hodkast cultivators The 
Regulation laws did not attempt to afford protection 
to these tenants, though their number must have been 
very large in 1793 They thus became tenants lable 
to be ejected at the end of any agricultural year. 
The determination of tenancy by service of notice 
to quit was unknown, until very recently, andas a 
matter of fact, suits for ejectment were unnecessary , 
and these poor holders of land were at the mercy of 
the landlords * 

The earlier sale-laws for arrears of Government rev- ‘Proteétion 
enue following the spirit of the second clause of section 0m eviction. 
60 of Regulation VIII of 1793 exempted all bonafide en- 
gagements of khodkast ratyats from hability to cancella- 
tion on sale for arrears,? and Regulation VIII of 1819, 
also laid down in distinct terms the non hability of 
khodkast raiyats or resident hereditary cultivators from 
ejectment or cancellation of bonafide engagements 
made with such tenants by the late incumbent or his 
representative ® But fazkast raiyats had no protec- 
tion from eviction until Act X of 1859 made certain 
necessary provisions as to the status of the vast agrt- 
cultural population of the Bengal Provinces 

Act X of 1859 practically abolished the distinction A&@X of 
between the status of khodkast and pazkast ratyats, a 1859. 
distinction based upon circumstances no longer appli- 
cable to the altered state of things brought on by peace, 


pric He had no polttical status in the village in 


’ From Pat (Corruption of Pah from Pah-Pas) near, “ living near,” 
“‘on-resident,” and Kast (Cultivation) Field’s Regulations, pp 24-25 

* Regulation XI of 1822, A& XII of 1841 and A@ I of 1845 

* Reg VIII of 1819, See 11, cl 3 
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good government and improvements in commerce 
The interest of the zemindars and the intermediate 
landholders would be best served, if the number af pro 
tected raiyats was minimised and the number of un 
protected ratyats increased and every effort was made 
in this direction But the Government was bound to 
afford protection to those, who, though not shodéast, had 
long been cultivating the same pieces of land, who got 
an attachment for them and who improved them by 
their labour if not by their capital as they had none 
Lemslation was urgently needed This Act introduced 

new classification of the agncultural population of 
the Bengal Provinces z.¢ into three classes—{1) rasyats 
holding at fixed rent from the time of the Permanent 
Settlement, (2) razyats holding lands for periods cx 
ceeding twelve years whether rent was pard at uniform 
rate or not and (3) razyats holding for periods of 
less than twelve years raiyats holding under raryats 
of the first two classes and raiyats holding the 
private lands of the landlord The shodkast raryats 
fell within either the first or the second class in 
dicated above but a few who might acquite such 
a status in recent years would not get the benefit 
of it until after the lapse of twelve years while the 
patkast raiyats were most of them considerably raised 
in status 

Act \ of 1859 was in force throu, hout the Benz al 
Provinces and with the modifications made by Act VI 
(BC) of 1862 and Act VUL ‘BC of 1965 cantinued to 
be in force until Ben,al Act VEU of 186) was passed 
This latter Act was merely as [have sad a Procedure 
Act the substantive law laid dowa in \Vct “of 155) 
having been reprofuced almost erSatios Hut the 
Non Regulation Proviaces and As am ecacept Sylthst 
were not atfected by it. The Ben,al Penaucy et 
(VIE of 1535) honever made ntaterlal ateratioa? in 
the law, espectally in favour of the tights thy turd 
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class of raiyats who were overlooked by Act X of 1859 
I now propose to deal with sazyads at fixed rates 
The word sazyaét was not defined in Act X of 1859 ‘Definition of 

and Bengal Act VEIL of 1869. The High Court at 4%’ 
Calcutta, however, had in several cascs to define the 
status of a raryat and distinguish it from those of 
a tenure-holder and of a middleman, as the in- 
cidents ot an ordinary raiyati tenure under the law 
differed in several material respects from those of 
the other classes of tenants In Baboo Dhunput 
Singh v Baboo Gooman Stngh, Seton-Karr and Jack- 
son, JJ, said ‘It 1s very difficult to lay down any 
general interpretation of the word razyats. As a general 
rule, they are the cultivating tenants, but they may 
not be cultivators at all themselves, they may cultivate 
their land by hired labour or by under-tenants In this 
case, the amount of land included in the tenure ts, we 
think, sufficient evidence that the tenants are not razyats” 
It was held that razya¢ was not necessarily a cultivator 
but no middleman could be a razyat* He must hold 
land under cultivation either by himself or others who 
must take from him under his supervision as a superior 
cultivator® Mere subletting does not take away the 
character of a rairyat* He might not till the soil 
himself, but still he would be a bonafide razyat if 
he derived the profits directly’ The origin of 
the tenancy and the purposes for which the land was 
taken regulate to a considerable extent the status of 
the tenant® If the land was taken for the purpose of 
cultivation and clearance of jungles, notwithstanding 
that part of the land was cleared and cultivated by 
the tenant himself and the rest by razyats settled 


1 W R,Sp Vol, Aé& X, 61 2 See Gopee v Sib,t W R 68 
* Ram v Lukhee,1 W R 71 4 Kalee v Ram, 9 W R. 344. 
5 Kalee v Ameerooddeen, g W R 579 

* Karoo v Luchmeeput, 7 W R 15, Umav Umatara, 8 W. R 181 
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thereon or the terms of a lease if any, and, if that is 
silent, the circumstances attending its grant—these 
would generally show the onginal purposes, for which 
the land was acquired!’ The ratyat would not lose 
his status or become a middleman merely by con 
verting the land to a different use sometime after 
the acquisition * 

In this state of the judicial decisions as to the status 
of a ratyat the framers of the Bengal Tenancy Act thought 
it proper to classify tenants under three broad heads 
namely ¢enure holders ratyats and under ratyats,* 
and introduced sub divisions defining the status of cach 

he case law as to the status of a raiyat was crystallised 
tn the definition given tn section § sub section 2 of the 
Bengal Tenancy Act, which defines a ratyat to be ' pri 
marily a person who has acquired a ryj,ht to hold land 
for the purpose of cultivating, it by himaclf or by 
members of his family or by hired servants or with 
the aid of partners and includes also the succes 
sors in interest of persons who have acquired such 
a ngbt The explanation to the sub section adds 
that the mght to briny land under cultivativa is to be 
looked to notwithstandiy, the land is used for the pur 
pose of gathering the produce of it or of Lraziny, cattle 
onit The explanation iteclf however ts not cxhaus- 
tive it only Mlustrates the prnaple lud down fa 
the cases already cited  Sub-scction 4 still further 
defines a rasyaf by layin, down that in deternuo 

ip whether a tenant 1 a tenure bolder or a rasyat 

the Court shall have re,ard to local custom and 
the purpose for which the right of tenancy was on, 

anally acquired Ordinarily a raeyat ae cultivator 
in Benjal holds no more thin a few acres of land 

and the Benpal Tenancy ‘ct bar therefore Lad duno 


Kaela we Abmet ie Rat 
* AGNI ity See 4 
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as a rebuttable presumption of law, that a tenant holding 
more than one hundred bighas of the standard measure 
of land shall be presumed to be a tenure-holder and not 
a ratyat.' We have now very little difficulty in deter- 
mining the status of any tenant, a tenure holder or a 
raryat An indigo-planter or a tea-planter holding 
land for the purpose of causing the cultivation of indi- 
go or tea, whatever the quantity of land may be, 1s a 
vatyat A partner of an indigo concern is as much in 
the eye of law a person capable of enjoying the statu- 
tory rights in land as any other individual.’ 

The superior class of razyats are those who have 
held land from the date of the Permanent Settlement 
of 1793, at an unchanged rate of rent The several 
Rent Acts have given them a status of permanency, 
fixity of rent, heritability and transferability, and as 
it 1s difficult to give direct evidence of the existence of 
the holding and uniform payment of rent since 1793, the 
Legislature has provided fora rebuttable presumption 
arising from proof of occupation and uniform payment 
of rent for twenty years next preceding the institution 
of the suit® With respect to succession and transfer 
either zz¢er vivos or by will, the incidents of these hold- 
ings agree with those of permanent tenures, existing 
from the date of the Permanent Settlement* Sales 
for arrears of revenue orrent cannot affect them 
Section 37 of Act XI of 1859 expressly provides that 
the purchaser of an entire estate, notwithstanding his 
power to avoid and annul all under-tenures and eject 
all under tenants, is not entitled to “ eyect any raiyat 


? A& VIII of 1885, Sec 5, Sub-sec 5 

* Laidley » Gour,I L R 11 Cal sor But see Cannanw Kylash, 
25 W R 117; Raikomul gv Laidley, I L R 4Cal 957 

* A& X of 1859, Sec 3, A@ VIII (B C ) of 1869, Sec 3, and A& 
VIII of 1885, Sec 18 

' Aé& X of 1859, Sec 4, Act VIII (B C ) of 1869, Sec 4 and A@ 
VIII of 1885, See 50 
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having a nght of occupancy at a fixed rent or ata rent 
assessable according to fixed rules under the laws in 
force Regulation VIII of 1819 (Section 11, cl 3) 
and the various Rent Acts also lay down that a pur 
chaser at a sale under that Regulation shall not be 
entitled ‘ to eyect any Ahoddast rayat or resident here 

ditary cultivator The Bengal Tenancy Act calls 
the interest of such raiyats ‘protected’ ' and under 
no circumstances except on the breach of an express 
covenant can such ratyats be eyected” But in one res 

pect they have superionty to permanent tenures, 
namely persons holding lands under the hotdcrs of such 
lands cannot acquire rights of occupancy they are 
merely under rasyats* 

Ejectment of permanent ratya¢s 1s almost unknown 
Their right is statutory and seldom if ever they hold 
under written leases The conditions of holdin, land 
are simple in their character and breach thercof can 
rarely occur Any express condition for eyectment on 
breach of a covenant if there be a written lease must 
always be consistent with the provisions of the law 
relating to landlord and tenant * If there be no written 
contract there can be hittle likelthood of the existence 
of any express condition for re entry un 1 breach of 
covenant at all events such covenants are very difficult 
to prove Further the covenants must be conststent 
with the provistons of the Bengal Tenancy ‘ct tf 
the contract of lease be ane entered into alter the 
passing of that Act Suitson the ground of breach 
of contract under the Ben,al Tenancy \ct must be 
brought within one year of the breach? Uad r the 
old Acts such suits could be brought within twelve year 
of the breach. 
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Who are tenants at fixed rates of rent? The Ratyats at 


words “at fixed rates of rent’’ used in section 3 0 
the older acts and the words, “rent, or rate of rent, 
fixed in perpetuity’ used in section 18 of Act VIII of 
1885 mean substantially the same thing In Thatoorance 
Dossee v Bisheshur VUootersee', Peacock, C. J, said— 
"By the term, fred rates of vent, | understand not 
merely fixed and definite sums payable as rent, but also 
rates regulated by certain fixed principles—such, for in- 
stance, as a certain proportion of the gross or of the 
net produce of every bivha, or such a sum of money as 
would be equal to such 1 proportion of the produce, or 
such a sum as would give to the raiyat any fixed rate 
of profit after payment of all expenses of cultivation 
fd certum est quod certum redd: potest 1s a maxim of 
law.” This wide interpretition of the words of the 
law, including, as it does, the cases of payment of rent 
by fixed shares of the gross produce, such as a half, or by 
bhaolt or battat, was followed in some cases* But in 
Mahomet Yacoob Hossein vy. Sheik Chowdhry Wahed 
Al:,5 Trevor and E Jackson, JJ, held “that no rate 
<of dhaol: rent varying yearly in amount with the 
varying amount of the gross produce of the land, 
though fixed as to the proportion which it 1s to 
bear to such produce, is a fixed unchangeable rent 
of the nature alluded to in section 4 of Act X 
of 1859” Bayley, J, dissented from Trevor and 
Jackson, JJ, and was of opinion “that a contract 
to pay half in kind did not involve a varying 
vate’’* Thus the weight of authority seems to be 


\ 


'BLR,F B,326,s¢,3 W R (A& X) 29 

2 Mitrajitv Baboo Tundan, 3B LR App 88,sc,12 W R, 14, 
Ram v Baboo Latchm1, 6B L R App 25, sc,14 W R 388, Jutto v 
Mussamut Basmuttee, 15 W R 479 _Hanumanyv Kaulesar, 1 L_R 
1 All gor 

*4W R, A&X, 23,s¢,1 Ind Jur 29 F 

4 Seealso Thakoor v Nowab,8 W R 170, Hanumanyv Ramjug, 
HC.R,N WP (1874) 371 
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in favour of the views expressed by the late 
Chief Justice There cannot be any reasonable 
doubt that no court ought to allow the landlord to 
enhance the rate of rent of atenant paying a fixed 
share of the produce from the time of the Permanent 
Settlement. [f a raryat has been paymg a half of the 
gross produce of his land as rent since the Permanent 
Settlement, he cannot be called upon to pay a higher 
share of the produce, e.g a five eighths or even nine 
sixteenths, notwithstanding that he 1s an ordinary occu 
pancy rayat. No principle except that of competition 
rent, can be invoked to entitle the landlord to demand 
ahigher share af the produce Notwithstanding that 
such tenants should have the status of permanency both 
as to time and rate of rent it has been doubted whether 
ther holdings have all the tneidenta of permancat 
raiyationes The question 1s one of great difficulty, as 
10 practice the holders of such dhaolt or dbhagdart hold 
ings are considered to be much inferior in position to 
those paying uniform moncy reat from the time of the 
Permanent Settlement The Select Committee dealing 
with the bill about Bengal Tenancies took the view en 
tertained by Trevor and E. Jackson JJ, tn Slahomed 
Yacood fHossteny Sheik Chomdhry Wahed Als * Ona of 
the rules for the Intrepretation of statutes is that the 
judges in interpreting, aad administerin, law should not 
have recourse to the discussions in the Le,islatire Council 
or the statement of the object and reasons of an Act 
of Legislature * But we may refer to the observa 
tions of the Select Committee to di cover the (ruc In 
tention of the framers of scctions 18 and gy of Yet VIN 
of 18b5 

Chanpes tn rent of rate of rent sutlicrent to take 
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away permanency, must be substantial. Change from 
Sicca Rupees into Company’s Rupees (in accordance to 
the provisions of Act XUI of 1836) 1s not an alteration 
of rent—it 1s merely a difference in currency? Slight 
and occasional differences tn rent have been ascribed to 
inadvertence or mistake and not to intentional variation 
such as to prevent the operation of the statute? The 
payment of adweds or tilegal cesses to the landlord are 
payments tn addition to rent and cannot be construed 
into a variation of it? Abwabs are levied and paid 
with the express object of keeping the jumma intact, 
Abatement of rent on the ground of diluvion, the rate of 
rent remaining the same throughout, falls within the 
words of the Act and entitles the tenant to plead uni- 
formity of the rate.! 

In order to give the status of complete permanency, 
the raiyat must have paid at a fixed rate since the Per- 
manent Settlement The Bengal Tenancy Act defines 
Permanent Settlement to mean “the Permanent Settle- 
ment of Bengal, Behar and Orissa made in the year 
1793’’5 In the old Rent Acts, the words were not 
defined, but they evidently meant that well-known 
date ° 

The presumption of fixity of rent, arising from uni- 
form payment for twenty years, 1s the same as that in 
the case of intermediate tenure-holders 7 The plead- 


' Kalee v Shoshee,1 W R 248, Kattyamt v Soonduree, 2 W R 
( A& X) 60, Tara v Shibeshur,6 W R (Act X)514, Watsonv. Nund, 
21 W R 420 

* Baboo Hurov Ameer, 1 W R 230, Ramrutno v Chunder, 2 W 
R (A& X) 74, Anund v James Hills, 4 W R (A& X) 33, 
Munsoor v Bunoo, 7 W R_ 282, Elahee » Roopun,7 WR 284, 
Watson » Nund, 21 W R 420 

* Sumeer v Huro, 2W R (A&X)93 

* Radha v Kyamutoollah, 21 W R gor 

, > A& VIII of 1885, Sec 3, cl 12 
* Sheoburn v Ram, 3 W R (A& X) 20 
" Ante pp 174-5 
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ings must sufficiently rise the question and the proof of 
piyment must be strict But alterations arising from 
division’ or consolidation? of holdings or on taking 
away a part of the [and* would not deprive the tenant 
of the mght conferred on him by the Legislature 

The presumption may be rebutted by proof of sub 
stantial variation of rent at any time before twenty years, 
or by proof of the tenancy having originated subsequent 
to the Permanent Settlement* A break in the holding 
also rebuts the presumption but not af the tenant be 
Wlegally evicted * In Lutteefunnissa Bebee v  Poolin 
Beharee Sein* the High Court remarked ~ Eviction, 
though it would put an end to the rafyat’s possession 
would not destroy his holding if that holding would not 
have ceased to exist but for the eviction 7 Eviction 
by the landlord even if partial causes suspension of 
rent® and even if the tenant did not pay rent durtny, 
the period of dispossession he would be entitled to 
count the period andthe landlord would not be entitled 
to plead non payment of rent asa bar to the presump 
tion of the contlauity of the tenancy 

Notwithstanding fixfty the rent of a raryat holding at 
afixed rate of rent may be enhanced on the , round of in 
creasein areaof the holding there may also be abate 
ment for decreise in area. Alteration of rent on altera 


AQ VIN of 1835 See so S b-ec gy J mer thie e Hesrasoth 4 
W Rito J neville Hare sW OR CAN) 035 

Skhooc yW et VtNpst Kae eo NO § 
W REAGAN Kf Ueees iW Rossz Neher Hare te 
WR 439 

Kee Ram aW Ret N17 Senttar Ras co th Houta 
See ale AQVIM cf thts See 64 

AUX of itsy Saeeg 

Lutteetaee Bw Pocus WR Sp Vol ot 

WR Sp vol gt 

Ree alo M booted e Nee ag Rojlgs Refes Karte bb 
Rea cat ts 

4 tep at? 


Ar LINkD RAIL 


tion of area is provided for in section 52 of the Bengal 
Tenancy .\Act, —additional rent for land found by measure- 
ment to be in excess of the aret for which rent*has been 
previously patd, and reduction of rent for deficiency tn the 
area, Sections 17 and 18 of Act X of 1859 correspond- 
ing with sections 18 and 1g of the Bengal Act VIII of 
1869 made provisions for enhancement or abatement of 
the rent of ratyats having right of occupancy The 
Bengal Tenancy Act deals with all classes of ratyats 
The rate of rent being once determined, the area can 
be found out easily by measurement 

The area of the holding of a permanent ratyat may 
increase by accretion, or by the tenant encroaching on 
the adjoining land of his landlord or the adjoining land 
belonging to a third person It may decrease by dilu- 
vion or encroachment by a neighbouring holder. Cases 
f increase or decrease in area by alluvion or diluvion 
were formerly dealt with under the Bengal Regulation 
XI of 1825, Sec 4, cl 1, and in the absence of express 
rules, the principles of equity and good conscience 
were applied Section 52 of Act VIII of 1885, has now 
laid down detailed rules on the subject 

Encroachment on the adjoining land belonging to the” 
landlord does not make the tenant a trespasser with res- 
pect to such land, and the tenant cannot set up an ad- 
verse right with respect to 1t against the landlord* In 
Rashum v Btissonath,? Peacock, C J, held that no suit 
for enhancement could lie with respect to such lands, and 
the raiyat must be treated as a trespasser. In Decourcy 
v Meghnath,* Mitter, J , held that the ratyat could not be 
sued for enhancement for the excess land thus brought 
under his possession This view, however, 1s not in 


1 Zuheeroodeen a0 Campbell, 4 W R 57 

3 Ante p 221 

76W R (A& X) 57 

* 15 W R 157 Seealso Prankissen » Monmohinee, 17 WR 43 
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accordance with the Enghsh faw, and the weight of 
Indian authorities 1s in favour of the proposition that 
the landlord 13 entitled to treat the encroachment either 
as a trespass and sue for é4as possession or be may treat 
he raiyat as a tenant with respect to the encroachment, 


demand additional rent? [n Gooroo Doss Roy v 
Yssur Chunder Bose Markby, J , said—" We think the 


true presumption as to encroachments made by a tenant 
during fis tenancy upon the adjoining lands of bis land 
lord 1s that the lands so encroached upon are added to 
the tenure and form part thereof for the benefit of the 
tenant so long as the onginal holding continues, and 
afterwards for the benefit of his landlord unless it 
clearly appeared by some act done at the time that the 
tenant made the encroachment for bis own benefit 
This 13 the clear rule of Engtish law, and it is a rule 
which 12 supported by reason and principle In India, 
here there 13 a great deal of waste land and where 
uantitiea and boundaries are very often ill defined 
here are very strong reasons for the application of 
sucha rule And the pnaciple upon which the rule 1s 
founded 13 one of general application namely that if an 
act 18 capable of being treated as either mghtful or 
wrongful it shall be treated as nghtful Now in the 
case put the act of the tenant in taking possession of more 
jand than was let to him though it may possibly nave 
been a trespass and wrongful may 10 most cases equal 
ly well have been done with the assent express or 
implied of the landlord and so have been rightful and 
in the absence of any proof to the contrary, it 1s treated 
asthe latter We know of no casein which the prin 


ciple bas been expressly recognized by judicial decision 
a a er 
‘Davide Ram 6 W R.( AG X)971 Raf ¥ Gooroo 6 WR.(AT xX) 
106, Sham * Doorga, 7 W R. 122; Golam» Baboo Gopal 9 WR. 
63 Nuddyars Meajan I L Roto Cal S20; AG VINE of 1885 Sec, 
197 See also Shaikh + Mussamot, 15 WR. gt; Bloode » Maseeyk, ¢5 
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in Indta, but 1t is in accordance with the principle laid 
down by section 4 of Regulation XI of 1825 as to the 
increase of land by alluvion In practice also en- 
croachments made by the tenant are not considered as 
held by him absolutely for his own benefit against his 
landlord If it were so, the tenant would in twelve 
years necessarily gain an absolute title under the 
statute of limitations, but we do not know of any case 
in which a title has been thus established ’” 

With respect to encroachments made upon the land 
of a third person by a tenant, he 1s considered to have 
made the encroachment, not for his own benefit, but that 
of his landlord, and a title acquired by the tenant by 
adverse possession against such third person inures 
to the benefit of the landlord. The tenant cannot 
treat the land as his own apart from the holding’? It 
would seem that a suit for additional rent would lie for 
excess land thus brought into the ratyat’s occupation ® 

Decrease in area due to diluvion has always been 
held to be a good ground for abatement of rent* It 
would be inequitable and unjust to make the raryat pay 
rent for the land which 1s lost by the action of a river. 
Abatement was also allowed for land taken for public 
purposes ° 

Decrease of area on encroachment or dispossession 
by a title paramount always entitles the tenant to an 
abatement of rent pro tanto, but if a person without 
title dispossesses the tenant, 1t is the tenant’s duty to 


‘22 W R 246 

* Nuddyarv Meajan,I L R 10 Cal 820 

3 Ante p 222 

* Afsurooddeen v Shorashi, Marsh 558, Kristo v Koomar Chunder, 
15 W R 230 

* Mohesh » Gunga, 2 Hay 495, Gordon » Moharaya, Jé:d 565, 
Prosuno v Soondur, 2WR (A& X) 30, Maharajah v Chittro, 16 
W R 201, Deenv Mussamut Thukroo,6 W R (Aét X) 24, Watson 
y Nistarim,I L R 10 Cal 544 
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protect himself [t would seem that no abatement could 
be allowed in such a case * 

Registration of transfers and successions was not 
compulsory under the old laws and section 27 of Act 
X of 1859 and section 26 of Act VIII (B C) of 1869 
did not apply to these raiyat: holdings The interest of 
these raryats 18 not ‘intermediate between the zemin 
dar and the cultivator So that no such raiyati hold 
ing would pass to ao auction purchaser on aale for 
arrears of rent merely because the decree ts against the 
registered tenant Section 18 of the Bengal Tenancy 
Act Jays down tbat such a raiyat shal] be ‘ subject 
to the game provisions with respect to the transfer of, 
and succession to, to his holding as the holder of a 
permanent tenure This seems to imply that the 
provisions of sections 12, 13, 14 15 and 16 of the Act 
apply to these holdings 

A rasyat, though settled later than the Permanent 
Settlement, may acquire permanency and fixity of rent 
by contract with the landlord, subject to the provisions 
of the Jaw The incidents are regulated by the con 
tract The protection which the sale laws for arrears of 
revenue and rent afford to a raiyat who has acquired 
a statutory mght 1s not available to the fullest extent to 
a raat who holds under a contract of fixity but he 
acquires as against the purchaser on such a sale the 
might of occupancy or the mght of a non-occupancy 
raryat as the case may be which the statutes afford to 
ratyats occupying and paying rent, and he cannot be 
ejected 


\'Tupp © Keleedows WR Sp. Vol. (A&X) 123 Chand Loko. 
math 6C. LL. R454. 


LEO TORE 


eo 


RAIYATS 


(OCCUPANCY AND NON-OCCUPANCY), 


Section 6 of Act X of 1859 laid down --" Every Xstatus of 
raryat, who shall have cultivated or held land fora occupancy 
period of twelve years, shall have a right of occupancy 
in the land so cultivated or held by him, * * * # 
so long as he pays the rent payable on account of the 
same” There were certain exceptions to this rule, to 
which [ shall presently draw your attention The ex« 
pression ‘right of occupancy’ was used for the first 
time by the Legislature m 1859, and instead of the 
classification of ratyats into the khodkast and the 


parkast, a new one was introduced, less complex in 


character and with incidents more favourable to the 
cultivating classes Possession and cultivation of land 
and payment of rent were all that were necessary to 
confer on the razyaé this right of occupancy  Resi- 
dence in the village in which he held land or his 
recognition as a member of the so-called political unit— 
the village community, would not improve or affect 
this statutory right in relation to the landholder, except 
perhaps in matters of enhancement or abatement of 
rent. A non-resident ratyat or an alien to the com- 
munity of the village might thus have, in the eye of the 
law as laid down in 1859, almost the same privileges 
and immunities as the 2hodkast raiyats He might still 
be a pazkast ratyat, but if he could fulfil the conditions 


1 See also A&t VIII (B C) of 1869, Sec 6 
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laid down 1n section 6 of the Act, he would cease to be 
a tenant holding land at the pleasure of the landlord, 
liable to be ejected at the end of any agricultural year, 
and he would not be bound to pay rent at the rate which 
7 the landlord might dictate The same levelling hand of 
the Legislature that had brought down at the Permanent 
Settlement the ancient rayas and had elevated the 
farmers of revenue to the position of semsndars, created, 
in the year 1859 a mght for the mass of the agricultural 
population which raised them fram the position to which 
they had been reduced on account of the want of 
any defimte rules for the guidance of Courts of 
justice and the consequent introduction of rules of 
law with which English lawyers were familiar On the 
other hand many ratyats who could be called shodkast 
were deprived of some of their privileges. 
+ Settled The Bengal, Tenancy Act of 1885 has made no 
ralyats. maternal alteration in the law as laid down in section 6 
of Act X of 1859. It has, however, partially revived and 
brought under definite rules the rights of Asodsast 
rayats The “settled ratyat,” has enlarged means 
of acquiring occupancy nght, while at the same time 
there haa been a curtailment in cases of holdiogs ia chars 
or dearah lands and lands held under the u¢dands system” 
Tincldents of The privileges attached to this mght of occupancy’ 
ge are considerably inferior to those of owners of property ° 
Its heritable, according to the ordinary rules of inherit 
ance to which the rayat is subject —Hindu or Mahome 
dan or any other personal law, as the case may be, But 
Devolution fin default of heira the mght 1s extinguished, and the land- 
porate lord 18 then entitled to possession and to settle the land 
with other ralyats¢ The crown 1s not the ultimate 
heir and cannot claim to haye possession of the land as 
\ AG VIN of 1885, Sec 20 AG VIII of 1685, Sec. 180. 
4 Iahor» Hills, WR. Spl Vol 148; Bibees, Maxwell, so WR 
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the ultimate herr of the deceased holder of a right of 
occupancy Ordinarily the might ts not capable of being 
bequeathed by will, but local usage or custom may give 
the raryat the power to do so.? 
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This right acquired by a ratyat, im so far as it 1S Transfera- 


merely statutory, 1s not transferable? The ratya 
cannot transfer it by mortgage, sale, gift, or exchange,? 
nor is the right saleable in execution of a decree* for 
money against him. The transferee acquires no title 
by the transfer,? and if he succeeds in obtaining pos- 
session, he is hable to be evicted as a trespasser’ by the 
landlord, who ts not bound to recognise him? as his 
tenant. On assignment by the voluntary action of the 
ratyat, he 1s considered to have abandoned the land® 
and forfeited his mght, the landlord being entitled to 
immediate possession.” But custdm or local usage may 
make the right transferable,+° and when it 1s so, the 
transfer may take place by the voluntary action of the 


1 A& VIIL of 1885, Sec 178, Sub Sec (3), cl (d). 

7 Ajoodhya » Imam, 7 W R 528, Tara » Soorjo,15 W R152, 
Bibee v Maxwell, 20 W R 139, Nurendrog Ishan, 13 BLR 274, se, 
22 W.R. 22, Ram v Bhola, 22 W R 200, Srishteev Mudan,! LR g 
Cal 648, Kripa a Durga,I L R 15 Cal 89. Kubil o Chunder,I L R 
20 Cal 590, Kalliv Upendra,I L R 24 Cal aie 

3 Dwarka v Hurrish,I L R 4 Cal 925,8sc,4C L R 130 

4 Knpav Dyal,22W R 169, Bhiramv Gopi, IL R 24Cal 355 

> Doorga v Brindabun, 2 B L R, App, 37, se, 11 W R 162 

®° Bibeev Maxwell, 20 W R 139, Ram wv Bhola, 22 W R 200 
See the cases cited above 

7 Joy Kishen v Ray Kishen, 5W R_ 147, Suddyev Boistub, 15 
W R.261,sc, 12 BLR 84 

® Hureehur v Jodoo, 7 W R 114, Nurendrov Ishan, 13 BLR 274, 
Kallio Upendra, I L R 24 Cal 212 

° Ram wv Bhola, 22 W R 200 

® A& VIII of 1885,Sec 178 Joy v Raj, 1 WR 153, Sreeram a Bis- 
sonath, 3 W R. (A& X) 2; Chunder v Kader,z7 W R 247, Nunkoo v 
Mohabeer, 11 W R 405, Unnopoorna @ QOomachurn, 18 WiR 55,, 
Shunkur v Sarfoollah, 18 W R 507, Jugut v Eshan, 24 W R 220, 
Dwarka o Hurrish,I L.R 4Cal gas, Palakdhario Manners,I L R. 
23 Cal 179 
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Tatyat or may be effected by the various modes of invol 
untary alienation The onus of proof of the usage or 
custom of transferability is on the raryat or bis assignee, 
even if he 19 a defendant mn a suit for eyectment.2 Bat 
wherever the custom or usage of transferability 1s proved 
to exist the landlord 1s bound to recognise the transferee 
on hia obtaining possession and wherever the Bengal 
Tenancy Act prevails as soon as rotice of the transfer is 
given to the landlord * The transfer must, of course be 
effected according to the means prescribed by the 
Transfer of Property Act 3 but it should be remembered 
that registration in the landlord s office 1s not necessary 
in the same way as in the case of transferable inter 
mediate tenures nor are the same penalties prescnbed 
for non registration ¢ The landlord a recognition of the 
sale must follow the alienation and consequent pos 
session without the payment of any fee’ orany other 
action on the part of the ratyat or bis alienee except ap 
applications for service of a notice under section 73 of 
the Bengal Tenancy Act. 

The rayat may use the Jand in any manner 
which does not matenally impair the value of the Jand, 
or render it unfit for the purposes of the tenancy ® If 
the tenancy has been created for ordinary agricultural 
purposes eg for cultivating paddy or other crops the 
raiyat will not be allowed to convert the land or any part 
of itisto a tank or to erect substanteal structures on 


Kripa s Durga, LR.1g Cal. 89 «0 dth caseschted therels, Bat 
weo Doyay Anund 1 LR. 14 Cal 38a; Palak e Mannere TLR, 23 Cal, 


1791 Dalglish » Gurnffer LL. R23 Cal. 437 
AG VII of 1885 Sec. 73. Ambika » Chowdhry I LR. 24 Cal tae 


AG AV of 1882 Sex 54. 
Taramones » Bistessor 1 W R. 86; Karocos Luchmeepat, 7 WR. 
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it} Neither will he be allowed to dig earth for making 
bricks 2 It would seém from the decided cases that the 
conversion of paddy land into a garden for horticultural 
purposes 1s a misuse of the land _ In cases of such 1m- 
proper use of the land, the landlord 1s entitled to ask 
for an injunction for restraining the conversion and 
also for damages to the extent of the actual loss sus- 
tained by him, provided he has not acquiesced in 
such use of the land by the tenant, and the conditions 
necessary for the issuing of a perpetual injunction or for 
awarding damages are present? It is inequitable and 
unjust to compel the ratyat to fillup the tank or remove 
the structures or the fruit trees he might have planted It 
is also inequitable to award as damages an amount that 
may be necessary for filling up the tank or other exca- 
vation The measure of damages should be regulated by 
a calculation of the probable loss that may in future be 
sustained by the landlord Estimate the letting value of 
the raryati land before the conversion and that subse- 
quent to it, and the actual loss of the landlord will be so 
many years’ purchase of the annual loss+ Under the 
Bengal Tenancy Act, however, the tenant may make 
the improvements specified in chapter 1X 

Under Act X of 1859, the raryat had not the right to cut 
down trees, except those planted by himself ® But he 
could prove custom or usage to the contrary Ordinarily, 
the custom of paying chout or a fourth part of the price 
of trees so cut down, even if planted by the raryat himself, 
prevails in many districts. The Bengal Tenancy Act 


1} Jugut o Eshan, 24 WR 220, Lal Sahoov Deonarain,2 C LR 
294, sc, 1 L R 3 Cal 781, Prossunnov Jagunnath,10C L R 205 

* Kadumbenee v Nobeen, 2 WR 157, Anundv Bissonath,17 WR 
416 But see Peterv Tarinee, 23 W R 298 

9 Whitham v Kershaw, (1886) 16 Q B Div 613 

* Nyamutoollah » Gobind, 6 W R (Aé& X) go. Specific Relief A&, 
Sec 54 
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ar W R 344. 


30% 


O65. 823A 
Cutting down 
trees 


308 


Hjecment, 


RAIYATS 


has, in this respect improved the status of occupancy 
Tayats by laying down,—! He shall not be entitled to cat 
down trees in contravention of any loca! custom ’! 
The words of the law seem to imply that there isa 
presumption in favour of the ratyat as to the existence of 
the mght of cutting down trees whether the trees 
have been planted by him or not. Custom or local usage 
to the contrary may be invoked by the landlord to take 
away the nght of the raiyat.? Neither can the rasyat, 
by any contract with the landlord, deprive himself of the 
nght Section 178 of the Act, sub sec 3, cl (b), makes 
such a contract nugatory, if it be not consonant with 
established usage or custom 
The rent payable by an occupancy ratyat 19 to be 
at a fair and equitable rate. The landlord is not 
entitled to claim more * and the tenant 13 not entitled to 
tender less than what is payable at such arate Ordinanly 
the ratyat is bound to pay at the customary or perganab 
rate for the quantity of land actually held by bim * bat 
in the absence of any evidence as to aay other rate being 
fair and proper there 18 a presumption as to the fairness 
af the rate at which rent has been previously paid * 
Immunity from eyectment by the landlord, except 
under very peculiar circumstances 18 the greatest boon 
conferred on occupancy raiyats by the Rent Acts of 
1859 and 1869" and the Bengal Tenancy Act of 1885 
Ejectment was unknown in olden days but as demand 
for land increased ejectment or forcible ouster became 


1 AG VIU of 1885 Sec. 33. 
Nafers, Ram I L.R.aa Cal 742 Grijev Mile LL. R. ea Cal 
744(note) Saemsar #, Lochin 1 LR 23 Cal 854. 
* AG X of 1859, Soc. gi AG VIII of 1885, Seo 24. 
Noor Mahomed » Hur, WR, 1664 (AQX) 75. 
Thakoorance ». Bissheehur 3 W.R., AG X, 29, ac. B LR. (F B.) 202%, 
AG VIII of 1885, Sec. 27 Compare Ais X of 18yp (See. 5) 
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common. Act X of 1859 put an end tothe landlord's right 
to eject occupancy-rityats, except for non-payment of 
rent? and breach of any condition in the contract or for 
misuse of the land = Ejectment could be enforced only 
under a decree of Court + On non-payment of rent, the 
landlord had the night to get adecrec for eyectment on de- 
fault of payment of the amount of the decree within fifteen 
days from the date of the decree [fthe tenure was 
transferable by custom orlocal usage, the landlord could 
not yec a decree for eyectmeat®, he could only put up to 
sale the tenant’s interest Section 78 of Act X of 1859 
and section 52 of \ct VIII (B C) of 1869 afforded an 
equitable relief, even if the lease stipulated for immediate 
ejyectment for non-piyment of arrears The Court might 
extend the pertod of fifteen days on reasonable grounds. 
The Bengal Tenancy Act has, however, taken away 
from the landlord this nght to eyect a raryat for non pay 

ment of rent. Whether the occupancy-right ts transfer- 
able by custom or not, the tenant is not liable to eyect- 
ment for arrears of rent, but his holding is lable to be sold 
In execution of a decree for the rent thereof, and the rent 
is a first charge thereon The landlord has now 
the right of selling the land as property belonging to the 
railyat, or if he does not choose to do so, he can 
follow in execution of his decree any other proper- 
ty of the ratyat, moveable or immoveable,® but 
he cannot eject him from his holding The Act of 
1859 recognised only aright to hold and cultivate, 

the Act of 1885 has recognised, in addition, a limited 
proprietary right in the raryat 


- 
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Ejectment for misuse of land or for breach of any ex 
press covenant in the contract of fease fof which habil 
ty to ejectment is expressly provided is an ordinary 
tucident of a lease of immovable property even if 
the lease is permanent’ But all civilized systems of 
jurisprudence “fidve safe guarded the mghts of lessees 
by rules necessary for the protection of the weak and 
the Imprudent* The period of fimitation for a suit for 
ejectment for breach of an express covenant 19 only one 
year from the date of the breach if the contract ex 
pressly provide® that eyectment shall bo the penalty for 
such a breach 

The purchaser under a sale for arrears of revenue 
under the Sale Laws or under a sale for arrears of rent, 
when he acquires a tite free of socumbrances can 
not evict a ratyat with a nght of occupancy’ even 
though he may hold under a lease granted by the 
defaulting proprietor or tenure holde’ The mght of 
such a ratyat being statutory he is expressly protected 
notwithstanding that his occupation was onginally 
based on a grant by the defaulter Section 37 of Act XI 
of 1859 1n its proviso states— A purchaser shall not be 
entitled to eject any raiyat having a mght of occupancy 
at a fixed rent or at a rent asseasable according to 
fixed rules under the laws 1m force or to enhance the rent 
of any such raat, otherwise than in the manner pre 
ascribed by the laws in force therefor or otherwise than 
the formér propnetor may have been entitled to do” 
Section 14 of Act VIJ(B C) of 1868 reproduces the law 
as laid down in section 37 of Act XI of 1859 
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The Putnj- Sale Law’ also protects from eyectment Se sale under 
“Rhodkast raiyats or resident hereditary cultivators ” vice 
I need not remind you that inthe year 181g the ex- 1819 andthe 
pression “right of occupancy” was not used in the ee 
language of the Legislature, and thé words used in 
the Putnt Regulation ought now to apply to: occupancy- 
ralyats as well, especially as under the Bengal Tenancy 
Act, settled raiyats necessarily acquire occupancy-right 
in all lands held by them in the same village, and there 1s 
not much difference between se¢éled and khodkast raiyats 
The language used in the Regulation—" resident and 
hereditary cultivators’—requires, however, to be modi- 
fied, as all occupancy-ralyats are not necessarily resident 
and hereditary If the words are strictly construed, a 
good many occupancy-raryats may suffer Section 16 
of Act VIII (B C) of 1865, re-enacted in section 66 
of Act VII{(B C) of 1869, contains a similar proviso, 
though apparently by an oversight the Local Legis- 
lature, instead of adopting the language of the 
Revenue Sale ‘Laws, retained the time-honoured 
expression used in Regulation VIII of 181g Section 
160 of the Bengal Tenancy Act includes, in the category 
of “protected interests’? any mght of occupancy, 
and any right conferred on an occupancy ratyat to hold 
at a 1ent which was fair and reasonable at the time 
the right was conferred Section 159° of the Act lays 
down that a purchaser on a sale for an arrear of rent 
shall always take subject to ‘ protected interests ” 

The right to sublet is an important incident of fyubletting 
occupancy-holdings and requires special attention. In 
one sense, tHe right 1s inconsistent with the orig- 
inal purpose of cultivation which, as we have seen, 
lies at the inception of occupancy-right The Legisla- 
ture, however, has very wisely provided for the ratyat 
occasionally letting out his land or portions of it 
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to under raryats A ratyat with a nght of occupancy 
may for various reasons be prevented from cul 
tivating all his lands, and it would be extremely hard 
if the privilege of subletting be denied to bm The 
Bengal Tenancy Act devotes a small chapter? on 
under raiyats and section 178 subsection 3 cl (¢) 
makes any contract between the landlord and his ratyat, 
which takes away his right to sub let subject to and 1n 
accordance with the provisions of the Act null and 
void This nghtto sublet which 13 very frequently 
exercised by ratyata occasionally causes difficulties 
in distinguishing an occupancy raiyat from an under 
raiyat The position of a ratyat with a mght of occu 
pancy becomes to all appearance that of a middle 
man ofa tenure holder if he ceases to cultivate and 1s 
satisfied with receiving rent from the under raiyat If, in 
addition lus interest 13 transferable by custom and if, 
fora long time he has held land through under raiyats 
nly, he becomes in fact a middleman though in the 
ye of law, he continues to be an occupancy ratyat,” 
the under raiyat not being allowed except under very 
pecuhar circumstances to acquire the status of an 
occupancy raiyat [ have already drawn your at 
tention to the observations of the Calcutta High 
Court in Baboo Dhunput Singh v Gooman Stngh* Ac » 
quisition of land for the purpose of cultivation 1s all 
that is required to make a lessee a raryat.* It has been 
beld that whatever may be the true definition of the 
word vasjaf it is by no means necessary that he should 
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be an actual culusator Section 6 of Act N of 1859 says 
intinctly thata sazra/. who has Aedd land for twelve years 
consecutively, is entitled to have a right of occupancy in 
the same way as araryat who has cultivated land for 
the same period But though an under-raiyat 1s admitted 
to the occupation of Jand for the purpose of cultivation, 
his holding under a ratyat and not a tenure-holder is 
generally a bar to his acquisition of the same right which 
his lessor has under the law A raryat does not become 
a middleman, simply because, instead of cultivating the 
land, he erects shops onit, lets them out, and receives 
profits from the shop he pers ' 

The right to surrender the holding 19 another Meiendue 
meident of occupancy-right* We have already and abandon. 
seen® that permanent tenure-holders cannot relinquish 
their tenures without the permission of the superior 

holder But the law has especially protected the right 
of an occupancy ratyat, to surrender his holding, and 
any contract, taking away the right 1s invalid in law * 
If, however, a ratyat 1s bound by a lease or other agree- 
ment for a fixed period, he 1s not entitled to relinquish 
his holding before the expiry of such period® There 
cannot be a surrender of a part of a holding nor can 
sharer surrender his share ® Abandonment by the 

etenant may in some Cases amount to surrender ? 

I propose now to deal with the following matters 
with respect to occupancy-right—({1) Who may acquire 


1 Khujoorunissa v Ahmed, 11 W R 88 
2 A& VIIL( BC ) of 1869, Sec 20, A&t VIII of 1885, Sec 86 
f° Ante p 203 Heera v Neelmonee, 20 W R 383 

4 A& VIII of 1885, Sec 178, Sub-Sec 3, cl (c) Gopalv Tarinee, 9 
W R 89 

5 Aé& VIII of 1885, Sec 86, Sub-Sec 1 Kasheev Onraet,5 W R 
(A& X) 81, Tiluck » Mohabeer, 15 W R 454 

‘ Sarodav Hazee,s W R (A&t X) 78, Mohimav Pitambur, 9 
W R 147 

1 Aé& VIII of 1885, Sec.87  Ramv Gora, 324 W R 344, Golam v 
one ILL R.8Cal 612 
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the nght? (2) With respect to what class of land may 
the nght be acquired? (3) How may the mght be ac 
quired ? (4) What are the respective duties and habilities 
of the landlord and the tenant during the period of the 
existence of the right in the tenant? (5) How may the 
right be lost or determined ? 

Under section 6 of Act X of 1859 and Bengal Act 
VILL of 1869 as well as under sections 19 and 21 of 
the Bengal Tenancy Act a ratya# only may acquire 
occupancy right. But all raiyats are not entitled to 
have the privilege which the Regulation code of 1793 
practically took away from the cultivators of the soil and 
which the Act of 1859 restored to them though partially, 
after the lapse of nearly sixty years Broadly speaking— 
* Every ratyat may bave a right of occupancy in the land 
cultivated or beld by him” but there are the exceptions 
which we have to note As regards the actual cultivators, 
the Rent Acts of 1859 and 1869 made an exception as to 
persons holding or cultivating Jand under sub-leases from 
rayats having nghts of occupancy 1f they held for fixed 
periods only or from yearto year* These sub lessees are 
known by various local names in different parts of the 
country such asktorfadars durjotedars &c and are called 
under raivats in the Bengal Tenancy Act. Anunder 
raiyat could under the old law acquire a right of occu 
pancy 10 fands sub let to bim otherwise than fora 
term or from year to year * but ordinarily he could 
not acquire the mght as he generally held for a 
termlor from year to year But cases might occur in which 
the terms of their sub leases would entitle the under 
raiyats to acquire the same sort of statutory mght as 
the superior holders themselves The Bengal Tenancy 


Ketal » Nadu 6 W R_168; Abdool » Kalce 7 WR. 817 
Kales x. Ram 9 W R344 Herane Mookta, 10 WR. 1135 Ramdheo 
» Haradun 12 W R. 404) Nile Danesh, 15 W R. 469; Unnopoorsa 
e Radba, 19 W Ros 

* AA X of 1859, Sec. 
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zAct, however, does not favour the acquisition of the right 
by under-ratyats, asit manifestly tends to take away 
fiom the raryat with a right of occupancy his power of 
cultivating his lands himself or by hired Jabourers The 
ealstence of the same sort of right in two persons, hold- 
ing the same priece of land, one claiming under the 
other, 1s 1n itself an anomaly, and whatever conflict of 
opinions there might be under Act X of 1859, 1t may 
safely be said that under the Bengal Tenancy Act an 
under-ralyat cannot acquire a right of occupancy, unless 
custom or usage favours him * 


A ‘settled raryat” acquires, under the Bengal Tenancy Settled 


Act, aright of occupancy 1n all lands held by him for the 
time being as a raiyat? The idea of the right of a 
settled-raiyat owes its origin to the might which was 
known to. belong to khodkast ratyats who were crea- 
tures of custom , but a Ahodkast raiyat might acquire 
shorter period than twelve years, sc ticueh he is not neces- 
sarily, a “settled raiyat” by holding land for a period 
of twelve years or longer Recognition by the village 
political unit was all that was needed to make a new 
comer info the villagé a khodkast ratyat, the period of 
residence being perfectly immaterial ,* but residence 
in the village was absolutely necessary to give the status 
she nearest cognate relation of a village manda, unless 
e happened to be the heir-at-law,would not be a member 
of the political unit, if he happened to bea non-resident, 
even though he might hold land in it for a long period 
He would still be a pazkas¢* raiyat, having none of the 
burdens and the privileges of a Ahodkast cultivator The 
“settled ratyat’” 1s acreature of the Legislature and 
not of custom or customary law The Bengal Tenancy 


1 A& VIII of 1885, Sec 183, Hlustration 2 For the incidents of an 
under-ratyat's holding, see A&t VIII of 1885, Ch VII. 
2 A& VIII of 1885, Sec 21, cl 1, 


3 Ante p 280 * Ante p 281, 
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Act, 10 section 20, makes every ratyat having a 
tight of occupancy, te _bolding land as raiyat con 
tinuously for more than twelve years in any village, 
a settled raryat of that village Whether the raiyat 
be Ahodkast or paskast, whether he be recoguized 
by the residents of the village as a member of 
their body or not he becomesa settled ratyat as soon 
as he bas acquired a might of occupancy to any land 
tn the village The acquisition of the nght 18 dependent 
upon codified law and not upon the voice of the pea 
santry in avillage Agama person 1s a settled ratyat of 
a village, withia the meaning of the Bengal Tenancy Act, 
if he has continuously beld land in a village though the 
particular land may be different at different times’? A 
person 1s deemed to have held as a raiyat land held by 
his predecessor and lands held by co-sharers as a raiyati 
holding are regarded as held by each separately® A 
person 1s also considered to be a settled ratyat of a 
village so Jong as he holds any Jand as a raiyat in that 
village and for one year thereafter® If a raryat recovers 
possession of his holding under section 87 of the Act 
he continues to bea seftled rasyat of the village, not 
withstanding the previous dispossession* There isa 
considerable difference between the mght of occupaucy 
under the Rent Acts of 1859 and 1869 and the right of a 
settled raryat under the Bengal Tenancy Act A settled 
ratyat acquires a right of occupancy in any land he holds 
however short the period of occupation may be, not by 
occupation of and payment of rent for the same piece 
of land for a continuous pend of twelve years. 
Tenants holding land under the éhagdart® or 
bkaols system may acquire the mght in the same 


A& VIII of 18835 Seo, 20 cl a 

AG VILL of 1885, Sec, 20, clauses 3 and 4. 

AG VIII of 1885 Sec, 20 cl 5. 

AG VIII of 1885, Sec. 20, cl. 6. 

Hureshor @ Blressar 6 W R. (AG >) 174 Juttow Mussmet 
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way as ralyats paying rentin specie The law makes 
no distinction between rent in kind and rent in specie 
Thousands of raryats, specially in the province of Behar, 
hold land under the system known as the d4ao/7, 
battat, or bhagdars, and many of them have done 
so for generations 

It was at one time doubted whether an indigo 
concern or a firm, which has no corporate or legal 
eXvistence as anindividual or individuals, could ac- 
quire a right of occupancy.? It was contended, on the 
one hand, that the right could be acquired only by ratyats, 
and that members of an indigo concern could not 
come within the ordinary meaning given to that word , 
and that an association of persons constituting a firm, 
who had a large capital and who devoted their energy 
to the improvement of the sol for the benefit of the 
country as also for their own benclit, could not be said 
to bea raityat On the other hand, 1 was contended that 


ait 


A indigo con- 


corns 


there was’ nothing tn the law to prevent the acquisition _, 


of the right by such an association There was, in 
fact, no reason why a firm, cultivating indigo or tea by 
hired Jabourers, should not have the privileges of razyats 
in the sense the word has been used in the Tenancy 
Acts.7 No doubt the word razyaé ordinarily carries 
with it the idea of poverty, raggcd clothes, and miserable 
hovels , but I suppose the law never intended that the 
privileges of occupancy-right should be attached only to 
want and destitution, and not to wealth and palatial build- 
ings If a firm cultivating indigo or tea continues to 
have the same members and to occupy the same piece 
or pieces of land or hold land in the same village 
for more than twelve years, it should have the right 
which the law has created for the benefit of cultivators 
The Bengal Tenancy Act, in section 5, read along 


1 Cannany Kylash,25 W R 117, Rao Laidley, I. L R, 4 Cal 
957 
4? Laidley » Gour, I L.R a1 Cal gor 
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with section 2 of the General Clauses Act (I of 1868) 
clearly indicates that an association of persons or & 
firm is as much capable of acquimng the right as the 
poorest cultivator of the soil 
The landlord himself cannot by cultivating his own 
land even if he were to use the name of a stranger as 
holding the fand acquire a right of occupancy in the land 
s0 cultivated by bim* The aystem of holding land 
in this country éenam:t in the names of servants and 
relations, is common though no presumption ought to 
be made ia every case in favour of denams holding 
Evidence may be given to show that the landlord himself 
has been cultivating and taking the profits of the land 
and such evidence may be sufficient to prove the 
benams character of the holding Cases about denams 
olding occasionally arise especially when the landlord s 


jnterest 13 sold and ho, the outgoing landlord attempts 
fo resist the purchaser _by putting forward nominal 
holders under him 

co-sharer out of a body of landlords cannot acquire 


the mght by holding and cultivating land and paying 
a proportionate share of the rent to the other co- 
sharers Neither can he do eo by holding land with the 
permission of the other jot owners the latter holding 
other lands by arrangement. It 1s wrong in principle 
to allow a landlord to have the benefits of the mght, 
which the law intended to confer only upon rayats and 
if a co-sharer landlord were entitled to acquire the right 
of a rasyat, opportunities of committing fraud upon 
strangers and dimimshing the actual quantity of razyats 
Jand in a village would be great At one time it was 
doubted by the High Court at Calcutta whether such a 
co-abarer could acquire the nght and in one case" it was 


1 Reeds Sreckishen 15 WR 430; Radha e Rakhbal, LL. R, 12 
1, 8a 

Roghoobyny Bisben s W R. (AG X) 92. 
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thrown out that the question was one of fact and not of 
law It was held that the conduct of the co-sharers might 
be evidence for proving the existence of a right of occu 
pancy in any one of them But the Legislature has, tr 
section 22 of the Bengal Tenancy Act, indicated that 
such an acquisition of the right cannot be recognized 
The union of two inconsistent rights—of the landlord 
and an occupancy-holder, has been deemed improper 
and against the policy of law, and as soon as they unite 
in the same person, the inferior right 1s extinguished * 
A lessee, such as an zaradar or farmer of rent 
whether he 1s known as a fticcadar, katkinadar or 
mostajir, cannot acquire the rightin any land com- 
prised in his vara or farm* A man cannot occupy 
the double character of a landlord and a raiyat and 
acquire a statutory right on the pretence of paying 
rent to himself® If a person is already in occu- 
pation of land asa ratyat and obtains a lease of the 
landlord’s nght before the completion of the period of 
twelve years of his possession as a raiyat, his possession 
of the land during the pertod of the lease cannot be 
counted as that of a ratyat, and the acquisition of the 


1 But see Sitanath v Pelaram,I L R a1 Cal 869 and Jawadul o 
Ram,!I LR 24 Cal 143 In this latter case,a division Bench of the High 
Court, consisting of five Judges, held—“ The effect of a purchase, by 
one co-owner of land, of an occupancy right ts not that the holding 
ceases to exist, but only the occupancy right, which 1s an incident of the 
holding, ts extingutshed’”” The result 1s that the purchasing co-sharer 
becomes a ratyat What is his status P If he becomes a non-occu- 
pancy ratyat, he will be entitled to acquire the status of an occupancy- 
raityat by twelve years’ occupation He cannot be an under-raiyat 
The land being ratyati, the incidents of a landlord’s private land cannot 
attach to 1t Such a tenancy will certainly be of an anomalous 
charaGter and one not recognized in the Act 

2 A& VIII of 1885, Sec 22, Sub-See 3 Lallav Bhaka,17 WR 242; 
Woomav Koondun, 1g WR 177, Ramsarua v9 Veryag,25 W R 554, 
Thomas v Punchanun, 28 W R 503, Lalv Solano,I L R roCal 4s 

3 The unreported case Kishen v Rajah Ridha_ citedin Lal a 
Solano, I L R to Cal 45, se, 12C LR 559 But see Jawadul v Ram, 
IL R 24Cal 143 
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tight remains in abeyance during this penod.' If the 
right was already perfected before the beginning of the 
lease the mght would not be lost To use the words 
of Mitter J im Lai Bahadur Singy E Solano'— |, 

Dunng the time of the yara the raryat remains in ! 
poasession of the land in a double capacity, and the 
operation of the acquisition of the mght of tenancy 
remaina in abeyance ’ 

Tr reapasser A person possessing or cultivating land as a treapas 
ser cannot acquire arightof occupancy’ {[f he de 
lined to have the position of a raryat paying rent and 
held the land either stealthily or by setting the landlord 
at defiance his wrongful possession would give him no 
nght asa raiyat. [fhe setupa /akhzray title he would not 
be permitted to claim the benefit which only a raryat 
paying rent is entitled to have* The setting up of 
a title hostile to the landlord amounts toa disclaimer 
which prevents the acquisition of the right.’ 


Permissive Permissive possession of possession by a servant as” 
Poseaw'on such 1s not that of a ratyat, and cannot confer the ngbt' 
TPossesion I may here add that the acquisition of the right 


under tree does not depend upon holding under and payment 
of rent to the nghtful owner’ The mght is not 
acquired by the ratyat by virtue of any grant but 
it grows from the mere circumstance of hia holding 
and cultivating land and paying the rent due in respect 


‘ Garbatah »v Jeolall, i LR. 16Cal 127 
LL. R 10 Cal 45. But see Gare Joolal LL. R. 16 Cal. raz and 
asayk » Bhagabat!, 1 LR. 18 Cal. rar 
Peery Aeahjan W R,Sp. Vol,F B 146; Guresb » Bhooban 
2 R.(A@ X) 851 Shelkb Gholam + Rajah Poomo 3 W R (AG 
X) 1471; Bhoobanfoy » Ram g W R 4493 
4 Sreemutty Woomae Kisho es 8 W R 248; Ishenw Hurish 18 
W R19; Kaleo # Shashonos, ag W R. 42, 
+ Dabec » Ma gur a C L. R. 208, Sotyabhuma » Krishee, 
1 LR. 6 Cal 56; Ishan © Shama | L. R10 Cal 41 
+ Woomae Hokoo, 13 W R. 3331 Mohurw Ram st W R400 
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thereof? If a ratyat has been induced into the land by 
one of several co-owners or the holder of a life-estate 
or a mortgagee in possession or even by a trespasser, 
he is entitled to claim a right of occupancy tn the same 
way, as if he has come into possession at the instance 
of the absolute and rightful owner It 1s quite immate- 
rial as to whose tenant he has been, provided he has 
held the land donafide av a raiyat and has paid rent 
therefor ? 
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Land must be taken or used for agricultural or hort: “Agricultural 


cultural purpose», otherwise no right of occupancy can be 
acquired ® In Kalee Kishen Biswas v Sreemutty Fankee 
and others*, Phear J ,1s reported to have said—" The oc- 
cupation intended to be protected by this section (section 
6, Act X of 1859)1s occupation of land con>1dered as the 
subject of agricultural or horticultural cultivation and 
used for the purposes incidental thereto, such as for the 
site of the homestead, the raiyat or the made's dwelling 
house and soon [do not think that it includes occupa- 
tion, the main object of which 15 the dwelling house 
itself, and where the cultivation of the soil, 1f any there 
be, 1s entirely subordinate to that [ had occasion in the 
case of Khellut Ghunder v Umirto, reported in the 
first volume of the Indian Jurist New Series, 426, to 
consider the matter very fully, and I see no reason now 
to alter the opinion which [ then expressed”? The 
late Justice Dwarkanath Mitter, however, was of a differ- 
ent opinion Hus view of the law was the same as 
that expressed in some of the oldercases, but it has been 
held inalmost all the later cases on the subject, that 
there can be no right of occupancy in land used mainly 


‘P Zoolfun v Radhica,I L R 3 Cal 560,sc,1C L R 388 
* Pandit Sheov Ram,8 B L R 165, Goolfunv Radhica, I LR, 
3 Cal x60 
> Ramdhunv Haradun, 12 W R 404 
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for any but agricultural or horticultural purposes In 
AMfohesh Chunder Gungopadhya v Bishe Nath Doss* the 
question was discussed by Markby J and he came to the 
aclusion that it was settled law that the provisions of 
section 6 of the Rent Acts* could apply only to lands 
used for agricultural or horticultural purposes 
t Homestead No nght of occupancy can be acquired in land used 
lands. for building purposes? Neither can the nght be 
cquired in land used for the erection of a school 
¢ a church and no suit for enbancement of rent 
t even for the recovery of arrears of rent of such lands 
could be maintained in the Collectors Court under 
the Rent Actof 185g Similarly fand used for 
arhats ghats basars ndigo-factories or manufac 
tories cannot come within the purview of the Rent Acts 
But if a piece of land has been used by a cultivator_for 
his own habitation and it i@a part of an entire agricul 
tural holding he acquires a right of occupancy in it_with 
the rest of the land in the holding * [f a raryat holds 
his homestead land otherwise than asa part of his agri 
cultural holding the incidents of his tenancy of the home- 
stead land are regulated by local custom or usage, and 
subject to such local custom or usage the raryat may 
under the provisions of the Bengal Tenancy Act * acquire 
a mght of occupancy in it. It seems that if a rasyat hold 
ing land for agricultural purposes holds his homestead 
and asa different holding in the same village and 
ot as a part of his agricultural holding he has 
rdinarnily the same sort of rmgbt in the homestead 


1 ag W R. 402 

AG Rof 18591 AG VILL ( B C.) of 1869 

Kalee # Kalee, 11 W R. 183; Charch » Ram 11 W R.§471 
Reree® Biboe 17 W.R 1st Mudd ov William Stalkart, 17 WR 44is 
Moh rv Ram, 31 \W R400; Rakbals Dinomoyl, 1. L, R. 16 Cal. 652. 
 Raneo Shurnomoyes » Blumhardt,g W R. 552. 
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13h and ay inthe agricultural holding } The two holdings, 
ww osuch a case, are inseparably connected with each 
other The mere fact of the tenant holding his home- 
terd land and Iiy agriculturil holding as separate 
pumas, though under the samc landlord, can be no 
reason for apply g different rules of law to them = In 
a good many districts in Bengal, tenants are allowed to 
hold homestead land without payment of any rent, as 
in these districts it sa privilege of the cultivating classes 
to have land rent-free for habitation. In other districts, 
local custom or usage entitles the ratyat to pay merely 
a nominal sum as rent for his d@sfoo and udéastoo lands 
Section 182 of the Bengal Tenancy Act intends to pro- 
tect the ra:vats who hold such homestead lands, but the 
rule laid down therein has nothing to do with other kinds 
of homestead lands Under the Hindu system, and, it 
would seem, even under the Mihomedan system, no rent 
was levied with respect to the homestead lands of the 
agricultural population, when they were held as in- 
separable appurtenances to agricultural holdings. 

In some of the district) in Bengal, it is neces- Patani 
sary to keep land fallow for a year or two, 1n order that Jands 
fertility may be restored Cultivation for successive years 
takes away the productive power of the land to such 
an extent that the ratyat 1s obliged to have re- 
course to other pieces of land Manuring is un- 
known or is disproportionately costly In the dis- 
rict of Nadia such lands are known as utband1 or 
nucksan? In Dwarkanath Misree v Noboo Sirdar®, an 
utbandz tenure 1s defined to be one “ Ry which the raiyat 

olds a certain area_of land, but for which he pays 
ent according to the quantity of that land which year 


‘ky year he cultivates The rent varies according to 


1 See Kalee v Sreemutty Jankee,8 W R 250, Pogose v Rajoo, a2 
W R_g11; Mohesh a Bishonath, 24 W R 402 
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the cultivated area.’ Under the Acts of 1859 and 1869 


if the raiyat paid reat for the period he could cultivate 
and did not pay when he could oot cultivate, or paid 
only for as much land as be could cultivate in any year, 
the holding and cultivation for more than twelve 
years, though discontinuous gave him a right of 
occupancy ? Section 180 of the Bengal Tenancy Act 
bas made a material alteration in the status of w/dands 
raiyats No occupancy right 1s now capable of being 
acquired in wanda: lands, unless the same piece of land 
has been held for twelve continuous vears * Section 19 
of the Act, however makes an exception in favour of 
mghts acquired before the commencement of the Act, 
by operation of any enactment custom or otherwise. 

The ngbt cannot be acquired in yuléars or tanks 
when such ssx/kars or tanks are not appurtenant to 
land acquired or held for cultivation? If a ratyat holds 
a tank asa part of ao agricultural holding the water of 
the tank being used for domestic purposes or for irmga 
tion or preparation of jute or similar other crops, he 
acquires a right of occupancy in it.4 But be canno¥ 
acquire the nght in a tank used only for the rearing 
and preservation of fish when it ts not a part of an 
agnicultural bolding * 

Pasture land has been held to come within the pnr 
view of section 6 of the Rent Acts. The mght may be” 
acquired 1n land used for grazing horses * But a tenant 
canvot acquire a mght of occupancy merely by the user 


Dwarka  Noboo, 14 W R. 193 Prem. Shoorendro, 90 W R. 
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of pasture land of his landlord, 1f he does not pay 
rent for the same, though he may acquire a right in the 
nature of an easement 

The right cannot ordinarily be acquired in land held 
by the proprietor of an estate or a tenure-holder as 
bis private Jand, known in Bengal as Ahamar, nw or 
ny-jot, and in Behar as szrat, ui, sir or kamat* 
The distinction between fenemental lands and the 
lord s domain 1s well-known The lord’s domain of 
feudal Europe resembles in many respects the lands 


known as zy ot &c, in the Bengal Provinces In 


neient times, the chefs in India as elsewhere, had 
lands held and cultivated by themselves, by members 
ef their families or hired labourers, and at the same time, 
they collected a share of the produce of ordinary ratyati 
JandSas Tand-tax In course of time, the chiefs ceased to 
cultivate the lands themselves or through members of 
their families, but cultivation by means of hired labour, 
principally through the aid of the sudras, continued 
for a long time When the Mahomedan government 
reduced the native chiefs to the position of zemindars, 
it allowed the lands which they held as 27-7o¢ or Ahamar 
Hand tax for them The land-tax that was levied through 
the zemuindars was for lands held by ratyats, artisans and 
persons following trades and professions The quan- 
tity of land held by each zemindar as 2zj-zot or 
@hamar was limited, and the fiscal authorities very seldom 
permitted him to extend it The farmers of revenue, who 
ultimately acquired the rank of zemindars, were also 
allowed to hold lands of asimilardescription The exten- 
sion of the quantity of 227-7o¢ or Ahamar land was, how 
ever, not unfrequent, but there 1s every reason to believe 


‘ A& X of 1859, Sec 6, A& VIII (B C ) of 1869, Sec 6, A& 
VUT of 1885, Sec 116, Gour v9 Beharee,12W R 277, Bhugwan 
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at such extension was aurreptitions Encroachments ou 
aste lands and occupation of lands abandoned by ratyats, 
ere the principal means adopted by zemindars for 
ncreasing the quantity of private lands 
The proprietary mght of the Government in waste 
lands is a matter of controversy and high authorities 
have said that waste lands in India theoretically belong 
ed to the vanous village communities and were capable 
of being brought under cultivation as soon as there 
were opportunities for it. There were waste lands and 
virgio forests lying at a distance from inhabited vil 
lages and these would not come within the definition 
of the common mark In ancient times temporarily 
uncultivated lands used to form parts of village 
domains but they would sometime or other be cults 
vated and thus merge in the arable mark  Encroa h 
ments on such waste lands by the landlord himself would 
decrease the quantity of land available for the use of 
raiyats and prevent an increase in the land tax which 
should bave come into the imperial exchequer The ravyats 
themselves would for obvious reasons resent such en 
croachments The Mahomedan government neces 
'sanly digcountenanced the extension of zemindar’s 
pmvate lands by means of gradual inclusion of 
parts of the uncultivated waste lands which were re 
served by the common law of the country for the 
use of the peasantry and the increase of revenue 
¢ Bengal Tenancy Act though it lays down rules 
‘or the determination of the character of any land as 
ratyats or private distinctly contemplates that there 
hould be no extension of the quantity of proprie- 
tors private lands in any village It secluded uncul 
tivated or waste lands? which according to the estab- 
lished usage of the country have always been reserved 
for supplying the necessaries of life of an ever growing 


1 Mayne s Village Communities, p. 162 (1st Edition). 
* Ct LeGorel p77 
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population It makes rules for the record of proprietor’s 
private lands, and such records will effectually prevent 
land-owners from extending them ' 

When a tenant abandoned his holding or was com- 
pelled to abandon by the tyranny of the landlord, the 
and thus left vacant might be cultivated by the landlord 
himself for hts own profit, until another tenant would 
come im and occupy it [n theory, the land, 
notwithstanding cultivition by the landlord himself, 
would not be a pirt of Ins private e lands, but would cc con- 
tinue to bea part of the sazyats #1 lands of ‘the villa village. 
{t was the duty of the landlord to let out the land to 
a tenant as soon as one was to be had, and he would 
commit fraud on the state if he did not do so. As 
I have already satd, surreptitious occupation must 
have been common, but the land law and the fiscal 
system of the country required that such lands should 


‘be let out at the first opportumty Rhey could notin 
Iden days, and cannot now be nzy-jof Or 


The private lands of the zemindars and persons 
having astmular relation to the peasantry were thus 
limited in extent, and theoretically incapable of ex- 
tension They were not always cultivated or caused 
to be cultivated by the land-owner himself, they were 
let out occasionally on rent in specie, but more 
generally at half the produce or even a smaller share 
The letting out, in fact, did not, according to ancient 
between the owner of the land and the cultivator, neither 
did it create in favour of the cultivator any interest in 
the land so let out It was really cultivation by hired 
labour, a share of the produce being taken by the 
labourer as remuneration or wages. Vrihaspatt, 
as quoted in Pardstramédhava, says—‘ The culti- 
vator is entitled toa third or a fifth share of the 


1 A& VIII of 1885, Secs 117-120 
O (1) 
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gproduce” The text occurs in the chapter on Wages in 
Pardsaramddhava, and the commentator explains that ‘a 
filth share 1s due to the cultivator if he receives food and 
raiment from the owner of the land a third if he does 
not ”* In later days, the share became generally a half 
instead of a third and hence these cultivators used to be 


called drdhasirs Half the produce was deliverable to 


the land owner by the cultivator not ag rent, but 
land owner who was entitled tg cultivate the 


Q_jaw atthe present day. 1a that_payment to the 
landlord in kind is as much rea¢ as payment 19 specie 
ut the prevalent notion amongst the people and 
the general practice with reference to ni sot lands 
age_more in harmony with the mle laid down by 
be sage Vrthaspats Wherever the Rent Acts have 
ot made much impression a cultivator holding land 
no terms of payment in kind, has not, in practice, that 
ount of stability as an occupancy raiyat ought to have, 
ut is lable to be ejected at the end of any agncul 
ural year The principle that underlies the rules lad 
down in the Acts of 1859 1869 and 1885 16 that the 
proprietor 1s entitled to hold and cultivate azz sot, 
ror ssra¢ land by hired labour im any year he 
leases, The mere occupation for a number of years 
by a raiyat does not make the land razyats, and 
deprive the landlord of the right of re-entry at tho 
end of any agricultural year The raiyat cannot 
acquire a right of occupancy or even the status of 
A non occupancy raiyat simply by occupation and 


1 fer geared st atta dtarys }—Paasara Sarit, Cal- 
cotta AS Publication, Vol III, p 231 
2 artews droga wits weg: 
area frre wav hary ese yp Perasera Seri Calcutta 
A. S. Publicatloa, Vol. I] p. agx 
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payment of rent, as he may with respect to ordinary 
ratyatt lands.’ 

But notwithstanding that a piece of land was 
originally the private land of the proprietor, he may 
by his conduct waive his right to hold it as zon- 
giyatrand may make it raiyat The Settlement Reg- 
ulation” included in the assessment of land revenue 
the profits of zankar, khamar, ny-jot and other private 
lands as of ordinary malgoosarz or razyat: lands This 
Regulation did not lay down any rules as to the 
rights of the land-lord with respect to these lands in 
relation to the ratyats The words of the Regulation, 
however, are clear, as indicating a distinction between 
malgoozart or ratyaty lands and non malgoosari or non- 
raryat: lands The Rent Acts provide that 1f any land, 
being 227-70, khamar or sir, has been held under a lease 
for a term of years or under a lease from year to year, the 
ratyat does not acquire therein a right of occupancy or 
the right of a non-occupancy ratyat® But if the holding 


@f the land by the tenant be for other than Tora term 
f years or from year to year, it 1s impressed with the 
<A gasstione oF Uiiiculty Irequently arise in determin- 


ing whether any particular piece of land ina village 
is rvatyati or non ratyatt tis always to the benefit 
of the ralyats that it should be declared to be a 
part of the razya¢: land» of the village, while the pro- 
prietor would have as much x#ox-rayat: land as 1s 
possible The burden of proof ts on the landlord, the 
presumption of law being that no land 1s khamar, 
sty or mzy-zot, until the contrary 1s proved® It 1s 


1 A& VIII of 1885, Sec 116 7 Reg VIII of 1793, Sec. 39 

7 AGX of 1859, Sec 6, A& VIII(B C ) of 1869, AGA VIII of 
1885, Sec, 116 See Bhugwan « Jugmohun, 20W.R 408, Shaikh 
Ashruf v Ram, 23 W R 288 
~ 4 Gourv Beharee, 12 W R 277 

5 A& VHI of 1885, Sec 120, Sub-Sec 2. 
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not easy, however, to give evidence as to the character 
the land had at the date of the Permanent Settlement 
and the Bengal Tenancy Act has accordingly laid down 
In section 120 rules for determining what lands should 
be considered to be private Under that section, cultiva 
Hon by the proprietor himself with his own stock or by 
his own servants or by hired Iabour for twelve continuous 
years immediately before the passing of the Act if 
cultivated as Ahamar &'c 13 sufficient evidence for 
proving any piece of land to be private Recognition 
by village usage even if the Jand 1s ordinarily let 
out to tenants is also sufficient to make any piece of 
cultivated land AAamar niyyot or str Local custom or 
village usage is undoubtedly very good evidence as to 
the character of any land 10 the absence of other direct 
and reliable evidence. 

The Bengal Tenancy Act, you will notice speaks 
only of the private lands of proprietors re persons 
owning an estate or part of an estate. The Rent 
Acts of 1859 and 1869 spoke of the proprietor of 
an estate or tenure, and they evidently meant tenure 
holders who succeeded in obtaining leases of entire 
villages including ratyat: as well as nox ratyatt lands 
The character of any piece of land should not change 
by the mere transfer by the proprietor of his mght by way 
of a pufnt or leases of a similar nature An syaradar” 
or a fhtccadar holding a village would by virtue of his 
lease have the same sort of mght in the pnvate land of 
the proprietor as the proprietor himself By the ex 
pression proprietors private lands used 1n the Bengal 
Tenancy Act, we are not to understand that only 
pereons who are propristors within the meaning of 
the Act are capable of having private linds, the 
expression refers only to the originte the nature of the 
land as held at the time of the Permanent Settlement,—- 


AG VIII of 1885, Sec. 3, ch (a) 
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ay, ny-ypot, su, sual, dhamar, kamat, as distinguished 
from mafyoosar: or raters lands 

The Bengal Penancy Act has also made an exception Chur and 
to the icquisttion,im the ordinary mode, of occupancy right dearah lands 
i chur and dearah lands Chur or dearah is a piece of 
new-formed land by the action of the sea ora river The 
Bengal rivers frequently shift their courses, and the for 
mation of islands i the midst of riversts not unfrequent. 

Under the provisions of Regulation Xt of 1825 and 
\ct IX of 1847, the Government officers are required 
to survey aud measure these new-formed lands to enable 
them toascertuin what rights the Gaverament has in 
them, and to assess them when necessary Such surveys 
-Aare technically known as dearah These lands are 
under the frequent risak of being diluviated, and they 
are also temporarily unculturable by reason of their 
being low or sindy. [he Legistature has, therefore, pro 
vided that the mere fact of occupation of such Jands as a 
‘raiyat by a settled ratyad t> not sufficient to create any 
might of occupancy in them Chu or dearah lands may, 
however, in due course of time beso permanent in 
character that the Collector of a district may deem it 
proper;to declare that they have ceased to be chur 
or dearah, and then a cultivator may acquire a right of 
occupancy in them in the same way as in any other land.* 

Under section 6 of Act X of 1859 and Act VIII(BC) ee aequits 
of 1869, the acquisition of the right depended upon ed by occupa- 
possession fora period of at least twelve years and prec sates 
payment of rent, the material words used being—“ 1n the 
land so cultivated or held” The right could be acquired 
pniy in the particular piecejor pieces of land held and 
cultivated by a ratyat for the required number of 
years, The Bengal Tenancy Act has made a material 
addition as to the means of the acquisition of the right, 


1 A& VIII of 1885, Sec 180 
? A& VIII of 1885, Sec 189, Sub-Sec 3. 
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except as to utband: chur or dearah lands A settled 
ratyat may now acquire the nght in any land held by 
bimin the village in which he 1s such a raiyat even jf 
the pertod of occupation be much shorter than twelye 
years‘ For him, occupation for twelve years 1s not 
necessary As soon as he touches a piece of land as a 
iatlyat he acquires an occupancy mght in it 
Section 6 of Act X of 1859 and Act VIII (BC) of 
1869 laid down that a raiyat could acquire a right of 
occupancy by twelve years occupation whether he held 
under a pottah or not, and section 7 made an excep 
tion that the provisions of section 6 of the said Acts 
would not affect ‘the terma of any wntten contract for 
the cultivation of land when it contains any express 
stipulation contrary thereto The question as to the 
-effect of occupation under successive written leases for 
terms of years aggregating to more than twelve years, or 
uoder a single lease for a period of moré than twelve 
years was raised in several cases and there were conflict 
ing judgments The matter ultimately came before a 
Full Bench of the Calcutta High Court in Pundit Sheo 
Prokash v Ram Sakoy Singh* The whole ques- 
tion, said Couch, CJ ‘ turns upon what ts the mean 
ing of an express stipulation contrary to the raiyat 
acquiring the right of occupancy Now where there 
1s a pottab for a fixed term, no doubt at the expiration 
of that term the landlord has a mght of re entry upon 
theland and if the raiyat does not give up possession 
the landlord may recover the land from him The land 
lord need not reenter upon the land if he does not 
think fit he may and often does allow the tenant to 
remain in possession of the land I cannot consider 
that the mght of re entry which arises by reason of the 
expiration of the term named in the pottah can be re 


‘ AG VIII of 1885 Secs. 20 & ar Ante p 305 
17WR FB 62, 0,3 B, LR. 165. 
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garded as an express stipulation that the raiyat shall not, 
if he occupies the land for more than twelve years, ac- 
quire the right of occupancy given by section 6” The 
law, as interpreted 1n this decision and the other dect- 
sions’ that follow it, seems to be, that whether a ratyat 
held under a single lease or under different leases follow- 
ing one after the other, he acquired a right of occupancy 
in the land so held by him, provided the entire period 
zof occupation exceeded twelve years, and provided there 
was no express covenant for re-entry by the Jandlord at 
the expiration of any one of them An implied cove 
nant for re-entry was not sufficient to defeat the 
statutory right which could be acquired by a raiyat by 
twelve years’ occupation An express covenant for 
re-entry, however, entitled the land-lord to eject the 
raiyat at the end of the term, but if the landlord allowed 
the raryat to hold on after the expiration of the term of 
of the lease, he was entitled to add the period of his 
occupation under the lease to the subsequent period, and 
if the total period exceeded twelve years, the ratyat ac- 
quired a right of occupancy? Where the landlord show 
ed, by his acts and conduct and specially by receipt of 
rent for any period subsequent to the expiry of the 
zlease, an intention to allow the ratyat to hold over, 
the tenancy became one from year to year, and as 
regards razyatz lands, this was enough to give him the 
status of an occupancy-raiyat, as s00n as possession 
for the statutory period of twelve years was com- 
pleted But if the landlord showed by some overt 
act his intention of taking possession on the expiry 
of the written lease, and merely delayed in bring- 
ing his suit for eyectment, and did not accept rent from 
him for any subsequent period, the landlord's right to 
re-enter was not gone, and he could bring his suit with- 


? Golam v Hurish, 17 W R 552, Narainv Munsur, 25 W R., 155 
® Ebadutoollah v Mahomed, 25 W R 114, Mukhtar v Brojray, 9 
CLR 143 
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in twelve years of the date of the termination of the 
tenancy, when his cause of action arose} The Bengal 
Tenancy Act has however, laid down that a Talyat ac 
quires the mght by occupation for twelve years whether 
he holds ‘ under a lease or otherwise. So that he ac 
quires the status of a settled ratyat alter the continuous 
holding of land im a village for the period of twelve 
years, whether there is a covenant for re entry or nol” 
He may hold one piece of land for five years another 
for four and a third for three and he then becomes a 
settled raryat and has a mght of occupancy im any 
piece or pieces of land so held by him either at the 
end of orsubsequent to the twelve years As we have 
“geen the Legislature has imported the idea of a shod 
dastraiyat. and as given his status to any person holding 
apy land in the village for a continuous period of 
twelve years, notwithstanding that the particular piecea 
of land held by him have been different at differ 
ent times Section 178 of the Bengal Tenancy Act 
ub-section 1, clauses (a) and (4) has laid down a ngid 
tule as to contracts made before or after the passing 
of the Act and occupation as provided for 1n sections 
oand 31, creates anght of occupancy, and nothing in 
any contract shall bar the acquisition of or take away 
he right A covenant for re entrv wil not entitle the 
andlord to eyect a tenant from the land held by him and 
here 18 no provision in the Act fur the eyectment of a 
settled raiyat on the expiry of the term of his lease 
e law limiting the grounds of ejectment to those 
aaeeele in section a5 of the Act only Such a cove 
nant for re entry 1s now {nvalid and 1s not enforceable 
tenant acquires the status 


1 Kabeel o Radha, 16 W R. 146 ’ 
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In Dhakoorance Dossee vy Bisheshur Mookerjee,' the Eile part. 
Aigh Court held that the holding of land for twelve ea ae 
years, whether wholly before or wholly after, or the passing 
partly before and partly after the passing of Act X of “ ee oon 
1§59, entitled a ratyat ts a right of occupancy, and 
the Bengal Tenancy Act has expressly laid down the 
same rule of law in the words, “ wholly or partly before 
or after the commencement of this Act’? A ratyat 
is also entitled tothe benefit of the occupation by his 
father or other person from whom he has inherit- 
ed “aA person shall be deemed to have held as a 
ratyat any land held as a ratyat by a person whose 
heir he is > 

The continuity of a ratyat’s occupation may, however, Tiassa ries 
be broken by wrongful action on the part of the landlord, by landlord 
such as forcible ouster In such a case the landlord, after 
the tenant has recovered possession by a suit or other- 
wise, ought not to be allowed to take advantage of his 
own wrongful act, and say that the continuity has 
been broken and no right of occupancy has been ac- 
quired £ So, also, if the landlord enters into the land 
after alleged abandonment by the tenant, and the tenant 
afterwards succeeds in recovering possession by a suit 
under section 87 of the Bengal Tenancy Act, the latter 
shall not lose his right of pleading continuity of posses- 
sion, notwithstanding that he has intermediately been 
out of possession for more than a year + 

When land 1s held by two or more cosharers as Holding by 
a ratyati holding, each of them holds as a raiyatand sere 


}BLR (CFB) 202,se,3 W R,(AQX ) 29 

* A& VIII of 1885, Sec 20, Sub-Sec 1 

* A& VIII of 1885, Sec 20, Sub-Sec 3 And see A& X of 1859, 
A& VIIL(B C ) of 1869, Sec 6 Watsonv Shurut, 7W R 395; 
Nimchand uv Mooraree,8 W R.127, Lal v Solano,I L R 10 Cal 45, 
sco, 1z2C LR 559 
“4 A& VIII of 1885, Sec 20, Sub-Sec (6) Lutteefunnissa » Poolin 
Beharee, W R,Sp Vol, (FB )or, Mahomed Gazee vw Noor Maho- 
med, 24 W R, 324 
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acquires a mght of occupancy? The mere fact of joint 
holding by a number of persons does not prevent the 
right as to the entire land growing im any one of the 
Joint tenants or tenants in common The decisions under 
Acts X of 1859 and VIII {B C ) of 1869, however, are 
not uniform, as indeed they do not expressly lay down 
any rule asto the mght of one out of a number of 
tenants holding jointly ? 

As regards the private lands of proprietors when held 
by ratyats the acquisition of the nght does not depend 
merely upon occupation and payment of rent for twelve 
years as 10 the cage of ordinary raiyati lands The mght 
cannot be acquired when such lands are held ‘ under a 
lease for aterm of years or under a lease from year to 
year * [t would seem specially having regard to the 
provisions of section 178 of the Bengal Tenancy Act 
that the Legislature has cot thought proper to impose any 
restrictions on contracts of leases of uon ratyati lands A 
lease for a term of years whether there ts any express 
covenant for re-entry or not, entitles the landlord to re 
enter his pmvate lands and whether the ratyat holds 
under one lease or successive leases possession for twelve 
years gives him no nght tohold on No nght of occu 
pancy accrues if the holding 1s under leases renewed 
year after year whether they are verbal or written * 

Non payment of rent does not bar the acquisition 
lof the mght® neither does it involve the forfeiture 

te the night when once acquired * Under Act X of 1859, 
A& VIII of 1885 Sec 20 cL 4 
Sheikh Mahomed » Ramprasad, 8B LR 338; A.J Foches # 
Raolall aa W R 51 
Z AG Xof 1859, Sec. 6) A VIIL( BC ) of 1869, Seo. 6 and AG VIII 
1885, Sec. 116. Gourharee » Beheres, 12 W R. 2771 Hurlsh » 
Ganga, a5 W R. 182 
Gouors Bebaree 12 W R azz xc 3B LR. App 138) Bhagwan 
» Jogmohan 20 W R 3081 Asbrof » Ram Kishore 23 W R, 283. 
$ Nenlas Op k LL Rog Ca) goa uC L R417 
* Mosyatulla © Noorsaban 1 LR. 9 Cal 808; Brojendro # 
Bungo 12C, L. R. 3891 Nilmony » Sonatun, I LR. 1g Cal 17 
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the High Court held that when a tenant had held fora 
period of twelve years as a ratyat, non-payment of 
rent for some years did not extinguish the right In 

arain Roy v Opbnit Misser', it was held that for the 
acquisition of a right of s;occupancy, only two conditions 
were necessary —(r) the cultivation or holding of land 
for a period of twelve years, and (2) that the person 
holding or cutivating land should be aratyat Non- 
payment of rent might be a valid ground for holding that 
the land was held not by a ratyat but by a trespasser 

ent of rent but not the acquisition of it But the 
failuie OPe-Teuant Io Gay Seat cal eos the landlord 
to re-enter by eyectment under the provisions of section 
78 of Act X of 1859 and section 52 of the Bengal Act VIII 
of 1869, the tenant having under them the right to protect 
himself by the payment of the arrears and costs within 
fifteen days of the date of the decree Non-payment of 
rent before suit did not by itself cause a forfeiture of the 
right of occupancy already acquired by a ratyat 

During the continuance of the relationship of land-“ Ratyat’s duty 

lord and tenant, the main duty of an occupancy-ratyat is ‘° Pay rent 
to pay his rent regularly, as indeed it 1s the primary duty 
of alltenants to their landlords The rate of rent 1s 
generally determined by contract, and in the absence 
of a written contract, oral evidence 1s always ad- 
mitted If a written lease exists, it 1s provable in 
the ordinary way Unless the contract has been en- 
tered into, subsequent to the passing of the Bengal 
Tenancy Act, rent 1s payable at the contract rate, if the 
contract is otherwise valid But if the contract is one 
executed after the Bengal Tenancy Act came into force, 
and, in districts where that Act prevails, the contract rate 
must be evidenced by a written instrument duly regts- 
tered by the tenant, if the rent payable is higher than 
that patd before The enhanced rate must not also ex- 
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ceed the rent previously payable by more than two 
annas inthe rupee t¢ one eighth No rent at eahaaced 
tate is also allowable for fifteen years fram the date of 
the previous enhancement? A contract in contravention 
of any of the special provisions as to occupancy rasyats 
19 invalid io law, and a suit for rent on such a contract 
1s hable to be dismissed except as to the rent previous 
ly payable But any arrangement in settlement of a 
dispute aa to the amount and character of the rent 13 
not rendered invalid by the operation of the Act* nor 
ts the lindlord debarred from recovering rent at ao 
enhanced rate, when it has been actually paid fora 
continuous penod of not less than three years im 

mediately preceding the pertod for which rent ts 
claimed by the landlord* The contract 1s not also 
mnvalid if the enhanced rent 1s payable on account of 
an improvement effected at the expense of the landlord, 
and the improvement exists and substantially produces 
its estimated effect* If the productive power of any 
piece of land haa been increased by any work carried 
out under the provisions of the Bengal Drainage Act 
of 1880" the landlord 1s entitled to enhanced rent 
tm accordance with the valuation under the Act and the 
restriction impoaed by the Bengal Tenrncy Act does 
not apply Itis vahd when the land has been held 
at a specially Jow rate of rent 1p consideration of 
the cultivation of any particular crop such as indigo 

for the convenience of the landlord * These prong 

ions 10 the Bengal Tenancy Act restraining the mght 

of free contract are mmtended for the wisest purpose 

—the protection of the weak and the unlettered from 


the strong hand of the landlord 
peweeemrercn 


AG VIII of 1885, Sec. 29, cls. (b) and (c}, 
Sheo wv Ram,I L R. 18 Cal. 393. 
* AG VIII of 188% Sec. a9, provise (1) 
Thid, proviso (a) 
AG VIC BC ) af 1880, Sec. 42( ) 
AG VIL of 188s, Sea, 29, provise (). 
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If no written contract exists, the amount of the eat of 
tenant’s annual rent payable in any particular year rs Te" 
generally the rent paid in the last preceding agricultural 
year‘ Oral evidence of enhancement of rent, even when 
it 1s admissible, 1s seldom believed The landlord 
generally attempts to prove that rent has been in previ- 
ous years paid at the rate claimed Oral evidence 1s 
usually supplemented by zemindart papers known under 
yatious names —jummabandis, jummawasils, thokas, 

zkarchas, shehas, €rc, and now-a-days, check counter- 
foils The question of the admissibility of these papers, 
their use as corroborative evidence and the mode of 
proving them properly fall within the scope of the Law 
of Evidence ies 

Rent 1s usually payable in instalments, though pay- A nstalments”? 
ment in one Jump sum at the harvest time or at the end 
of the agricultural yearis not uncommon ‘The instal- 
ments are regulated by agreement or established usage * 
An agreement as to instalments need not be evidenced 
by a written instrument Where no agreement ts proved 
or 1s provable, established usage of the perganah or the 
local area in which the holding hes, and not the practice 
of payment by the raiyat for along series of years in 
proof of local usage, may be proved® If therebe an 
agreement or local usage for payment 1n monthly instal- 
ments, rent 1s recoverable monthly, notwithstanding 
that the practice with reference to a long period or any 
particular person has been different* The Bengal 
Tenancy Act has made rent payable im quarterly in- 
stalments with reference to the agricultural year, if 


* A& VIII of 1885, Sec 51 Enayutoollah v Elaheebuksh, WR, 
1864, ( A& X) 42, Jumaut Ali v Chutturdharee, 16 W R 185; Fara 
v Ameer, 22 W R 394 

7 A&t X of 1859, Sec 20, A& VIII (BC ) of 1869, Sec 31 and-A& 
VIII of 1885, See 53 

* Chytunnov Kedar, 14 W R 99, Hirav Mathyra, LL Roig 
Cal 714, Watson v Sreekristo,I L R 21 Cal 132 

4 Pearee v Brojo, 21 W, R 36, 22 W R 428, 
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(there be no proofof an agreement or established usage ? 
A decree for rent at any previous period, in which the 
question of instalments as based upon an agreement 
or established usage was dectded 18 very good evidence, 
and may be used between the parties but if the 
decree directed payment at the end of the year without 
any finding as to intermediate imstalment based on 
any agreement or established usage it 1s not suffi 

cient evidence to overnde the law as latd down in 
the Bengal Tenancy Act." Under the Acts of 1839 and 
1869, rent, tn the absence of any contract or established 
usage to the contrary was payable annually at the end 
of the agricultural year 

Rent becomes due at the [ast moment of the time 
which 1s allowed to the tenant for payment which 1s 
the sunset of the day on which an instalment falls 
due.* It is ordinarily the duty of the tenant to tender 
payment at the malcutchery or village office of the 
landlord * If no payment 1s made at or before the time, 
the amount payable becomes an arrear of rent 
Interest ta payable on arrears of rent The rate 

of interest is generally regulated by contract which 
may be either written or verbal If there be no con 
tract evidence may be given of Jocal usage or the prac 
tice for along series of years But wherever the Bengal 
Tenancy Act prevails, no contract, entered mto subse- 
quent to the passing of the Act (14th March 1885), for 
payment of simple interest at a rate higher than twelve 
per centum per annum 18 valid * If the contract wasen } 

Stered into before that date interest 1s payable according 


| AG VIII of 1895, Sec. $3; Hemanta Kumail 9 Jagadindra, i.L R, 
a2 Cal. ary. 
A& VIII of 1885 Sec. 53. 
Kasbl s Robinl LL.R 6Cal 325 
% AQ VIII of 1885, See. 54 (2). 


—~——- AB VIII of 1885, See, 54 (3). 


AG VIII of 1885, Ses, 178, Sub-Sec. 3, cl (h) 
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to the contract. In the absence of evidence as to contract 
or local usage, interest at twelve per centum per annum 
was payable under Act X of 1859, though it was discre- 
tronary with the Court in any case to allow it or not! 
The Bengal Tenancy Act has taken away the discretion, 
and interest at twelve per centum per annum 1s always 
leviable, if there 1s no contract or local usage to the 
contrary If no contract or local usage be proved, 
interest 1s payable from the expiration of each quarter 
of the agricultural year in which the instalment falls 


due* But the rule is subject to the proviso to section 


53 of the Bengal Tenancy Act 
The Court may, in substitution of interest, award 
edamages not exceeding twenty-five per centum on the 
amount ofthe principal rent decreed But there can be 
no decree for both interest and dainages * 

The rent and interest or damages are payable to the 
landlord, but the question frequently arises—Who 1s 
he landlord ? You have already seen that a tenant, 
holding even under a trespasser, acquires a right of oc- 
cupancy, and the true owner of the land cannot eject 
him, but he is entitled only to rent * Succession and 
transfer, and devolution of interest in the various ways 
recognised by law are frequent, forcible ouster of the 
true landlord 1s also not unfrequent Boundary disputes 
between adjoining landlords are also very common 
Thus the difficulty of finding out the true landlord is 
sometimes very great You will frequently meet with 
cases, especially of chur lands, in which you will find 
the raiyats choosing their own landlords and changing 
them as often as they please. 


1 Kashee v Mynuddeen, 1 W R 154, Radhika gv Urjoon, 20 WR, 
128 , Beckwith v Kisto, Marsh 278 

7 Act VIIT of 1885, Sec. 67 

3 A&t VI( BC ) of 1862, Secs 2 and3, A& VIII (B C ) of 1869, 
Secs 4gand 45, A& VIII of 1885, Sec 68 Nobo» Baroda, 1 W.R, 100 


* Ante pp 314-315. 
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Registered Where the holding of a rasyat is directly under a 

Aa VIL roprietor (as the word is defined tn the Bengal 

ie Tenancy Act), and is a part of an estate rent 15 
payable to the person whose name-is registered under 
he Land Registration Act_of 1876? Not only 1a 
an “unregistered propnetor not entitled to sue for 
rent but the Bengal Tenancy Act lays down that 
a person hable for the rent 1s not entitled to plead, 
in defence to a claim by the person so registered, that” 
the rent 19 due to any third person* The raiyat has 
only to go to the Collectorate of the distnct and enquire 
who the person 18 whose name is registered in the 
Collector's Register and he 18 bound to pay him rent 
and is by such payment fully indemnified against the 
claim of any other person No question of title can 
therefore arse in a rent suit by a registered propnetor 
Registration under Act VII (BC ) of 1876 was not 
sufficient to give a title to claim or recover rent under 
the Act of 1859 It was necessary to prove the relation 
Abip of landlord and tenant by other evidence.* 


"Fatermedlata Intermediate tenure holders are not under any dis 
holders. ability with respect to the realization of rent from rasyats, 


on account of the non registration of their names in the 
books of their superor landlords But in districts in 

hich the Bengal Tenancy Act has operation, and the 
person sing for rent 18 an heir of the last recorded 
permanent intermediate holder or a transferee from him 
registration in the landlords office is necessary The 

erson succteding to a permanent tenure 18 not entitled 
to recover rent by suit or any other proceeding ander 
the Act, until the Collector of the District has received 
the notice and fees prescribed in it.* But the rule does 
not apply when the succession opened out before the 
Act came into force.’ 


NAG VII ( BC.) of 1876 Sec. 78, X AG VIII of 1885 Sec. 60, 
Ram» Sheikh Harel LL. Rog Cal 517 
* A& VIII of 1885, Seca. 15 and 16, 

f° Profullah » Samiraddia LL. R. 2a Cal, 337 
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As the law at present stands, the following rules 
may be laid down for determining whether the relation- 
ship of landlord and tenant exists — 

(2) If the raiyat holds under a duly registered 
lease, or a written lease admissible without registra- 
tion, the lease itself, priwza-facie, proves the rela- 
tionship, and the ratyat 1s bound to pay rent to the 
lessor On the death of the lessor, his legal representative 
1s entitled to the rent, as soon as his name ts registered 
in the superior landlord’s office under the provisions of 
sections 15 and 16 of the Bengal Tenancy Act Ina 
case of transfer, voluntary or involuntary, or sub 
lease by the tenure-holder, proof of transfer or sub- 
lease entitles the transferee or the lessee to receive 
rent But the ratyat, if he has not been induced into 
the land by the lessor mentioned in the written contract, 
is always entitled to show that the lessor had no title at the 
date of the execution of the lease and that another person 
is entitled to realise rent? A ratyat claiming a right of 
occupancy, even 1f he has been induced into the land by 
the lessor, 1s entitled to show that he took the lease from 
a wrong person, and that the rent ts really payable to 
another He 1s not estopped by the provisions of section 
116 of the Indian Evidence Act The burden of proof, 
however, in such a case 18 upon the raryat 2 

(6) Where there 1s no written lease and no direct 
evidence of a verbal contract of lease, proof of payment 
of rent in previous years and the conduct of partiés may 
afford very good evidence of the existence of the rela- 
tionship of landlord and tenant Payment of rent 1s 
the most cogent evidence of an admission of the relation- 
ship of landlord and tenant But the raryat is always 


' Baney v Thakoor,6 W R., A&t X, (FB) 71, Kedar v Mrs B 
Donzelle, 20 WR 352, Raneev Ranee, 24 WR ror, Lal v Kallanus, 
IL R 11 Cal 519 

® Loda: Mollah v Kally,I L R 8 Cal 238 
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entitled to show that he has been paying the rent of his 
holding toa wrang person Payment of rent 1s general 
ly proved by the production and proof of xemindan 
papers such as jumma wasil bak: papers thokas, hur 
chas shehas and counterfoils of dakhilas—check moories 
As to the probative force of these papers, which are the 
private papers of the landlord, opinions vary 

(c) The relationship may also be proved by proof 
of title, as the true owner 13 entitled to rent unless he ts 
out of possession A raryat setting up the title of a 
third person and depositing the rent of his holding 
im Court 1s in the position of a plaintiff in an in 
terpleader suit though no tenant 1s himself entitled to 
bring such a suit’ In the case of a deposit after auit, the 
engal Tenancy Act has provided that a notice should 
¢ served upon the person who 1s represented to be the 
true landlord ® and a title suit between the plaintiff in the 
rent suitand such third person decides who is the true 
rent receiver ® If there 1s no deposit of rent by the raryat 
the third person whose title 1s set up by him receives no 
notice and the rent suit has to be fought out between the 
plaintuf andthe raryat Proof of title 18 some evidence of 
the relationship of landlord and tenant. But such proof 
alone is not sufficient to entitle a plaintiff to geta 
decree for rent. 

(d) Ithas sometimes been said that proof of present 
Possession 1s sufficient to entitle a plaintiff to realise rent. 
This to me is unintelhgible unless present possession 
« and previous receipt of rent are in law synonymous ex 

pressions General evidence of possession by receipt 
of rent from other ratyats 1s not relevant in an enquiry 
as to the relationsbip of landlord and tenant. 

During the existence of the relationship of landlord 
and tenant, the tenant 1s entitled to make such uso of 


Cf AG XIV of 1882, Sec. 474. A& VIII of 1885 Sac. 149- 
& bid Sec. 149. See J gadamba # Protap,I LR. 14 Cal. 5371 
ablunnessa v Goolja | LR. 37 Cal 839. 
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the land as ts consistent with the original purpose of the 
tenancy * He is not entitled to change the character of 
the land, s0 as to make it unfit for the purpose for which 
the tenancy was created But he is entitled to make 
improvements under the rules laid down tn the Bengal 
Tenaney Act, Chapter IX? 

Rent may be realized by distraint or by suit instituted 
under Chapter XIII of the Bengal Tenancy Act The 
provisions about distraint are applicable only to arrears 
of the current year? A suit for rent ts entertain 
able for the arrears of the current yearand those of back 
years, the rule of lsmitation bung three years from the last 
day of the Bengali year im which the arrear falls due where 
that year prevatls, and the last day of the month of Jeyt 
of the Amb or Fash year in which the arrear falls due, 
where either of these latter years prevails + 

Under the Rent Acts of 1859 and 1869, the nght of an 
occupancy-ratyat could be determined for non-payment 
of rent, for the breach of any condition of the contract 
of lease express or implted, by dental of the landlord’s 
title, by surrender, by abandonment and by merger 

Ihave already dealt with cases of non-payment of 
rent and breaches of conditions, as well as disclaimer § 

Surrender and abandonment are extremely rare 
To avoid the difficulties which frequently arise on pleas 
of relinquishment and abandonment by tenant, the 
Bengal Tenancy Act has made special provisions tn 
sections 86 and 87 ® 

The transfer by a ratyat of a non-transferable right 
of occupancy 1» not only invahd, but it extinguishes the 
right itself he transferor 1s supposed to have aban- 
doned the holding, and the transferee acquires no right 
under the void contract of sale and 1s considered to be 
a trespasser ir Richard Couch observed in the Full 


1 Cf A& VIII of 1885, Sec. 23 2 Vide pp 300-30) 


2 AG& VIII of 1885, Sec rar 


4 AG VIII of 1885, Schedule III, Art 2 5 Vide p 307 
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Bench case of Wurendro Narain Roy v [shan Chusder 


en—Tf a raiyat having a mght of occupancy endeav 

urs to transfer it to another person and in fact, quits 
4s occupation and ceases himself to cultivate or hold 
he land it appears to me that he may be mghtly con 

sidered to have abandoned his right and that nothing 
1s left in btm which would prevent the zemsndar from 
recovering the possession from the person who claims 
under the transfer Aad not only may he be considered 
to have abandoned ut but if the right which 1« given by 
the law 19 one which exista only so long as he holds or 
cultivates the land when he ceases to do that by selling 
his supposed mght and putting another in his place his 
right 1s gone and cannot stand in the way of the land 

lord s recovering possession Ef it were not so the law 
would become nugatory The position of thioga woul 

be that the transfer by the raiyat 1s invalid and gives 
the transferee no right to the possession but the ratyat 
could not recover possession from the tranaferee as he 
would be bound by his act of transfer nor could the 
landlord recover possession because the outstanding 
tight in the ratyat would bein his way The result 
would be that although the transfer isinyalid the trans 

{eree would be able to keep possession and to set the 
landlord at defiance. * This was acase under the Act of 
1869 but it has been followed tn cases under the Bengal 
Tenancy Act notwithstanding that undec the latter 
Act an occupancy ratyat has not merely the nght to 
hold and cultivate bat has a higher right —freedom 
from ejectment for non payment of rent and a might to 
the surplus sale proceeds ona sale for arrears of cent. 
Even if the transferor continues to hold the land but 
as a lessec under the transferee—as an under ratyat 
there 1s an extinguishment of the mght of occupamy 


¥ es WR s3,0 13 B LR 274, Sec Kaleo Ramo WR 44) 
Dwarka » Horrhh [LR Cal gag: Kripa  Dorga,f Rts 
Cal 89. 
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he transfer, however, of a portion of a holding does not vansfer of a 
extinguish the mght of the transferor to the whole or Pat 
even the part of the holding thus transferred Such an 
act on the part of the tenantis not deemed to be an 
abandonment, so as to entitle the landlord to re-enter! g 

Where a transfer without the landlord’s consent is Registration 
of transfers 
valid according to custom or local usage, the registra- and notice 
tion in the landlord’s office of the name of the trans- 
ferree is necessary for the benefit of all parties con- 
cerned The landlord ought to know who is the person 
ir actual occupation as ralyat, the ratyat who has sold 
his holding ought to be freed from liability for rent, after 
the cessation of his interest, and the transferee should 
have the advantage of having notices of suits for arrears 
of rent The Rent Acts of 1859 and 1869 required the 
registration of the names of intermediate holders bes 
tween the zemindar and the ratyat, but not of raryats,* 
though it was held in some cases that the registra- 
tion of the names of raiyats was necessary The law 
as to tenure holders was frequently misapplied to the 
cases of raiyati holdings The Bengal Tenancy Act has 
now provided—“ When an occupancy-ratyat transfers his 
holding without the consent of the landlord, the trans- 
feror and transferee shall be jointly and severally lable 
to the landlord for arrears of rent accruing due after 
the transfer, unless and until notice of the transfer 1s 
given to the landlord in the prescribed manner’’® 
The notice of transfer 1s thus essentially necessary to 
relieve the outgoing tenant, and it would seem that, 
until such notice 1s served in accordance with the rules 


' Debiruddi 9 Abdur, J LR 17 Cal 196, Kabtl vy Chunder I LR. 
20 Cal s90  Bansi alas Raghu v Jagdip, I L R 24 Cal 152, 
Durga v Doula 1 C W N 160, Kaltv Kumar Upendra, 1 C WN 
163, Sr1 Maharajah Krisanv Mr J R Tripe, 1 C,W N_ celxxix 

7 A&@ VHI (BC) of 1869, Sec 26 Sutteesh v Muddoo, W R,, 
1864, (A& X)94, Umav Hart 1B L RS N 7,s¢,,10W R ror, 

1 AG VIII of 1885, Sec 73 
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prescribed by the Local Government in that behalf, the 
landlord 13 not bound to recognise the purchaser as his 
tenant and any action against the original tenant will 
bind the purchaser notwithstanding that he 1s not a 
party toit. The due service of notice on the landlord 
operates as registration in the landlord s office, and no 
suit for registration 13 therefore necessary * 

Extinguishment of the right of occupancy by 
merger 18 provided for in section 22 of the Bengal 
Tenancy Act. Under the Rent Acts of 1859 and 1869 
there was no legal bar to the two rights, the nght of a 
tenure holder and occupancy right ~being in the same 
individual But section 22 of the Bengal Tenancy Act 
provides that when the immediate landlord of an occu 
pancy holding 1s a proprietor or permanent tenure 
holder and the entire interests of th landlord and the 
raryat tn the holding become united in the same person 
by transfer succession or otherwise the occupancy 
right shall cease to exist If the mght 1s trans- 
ferred to a person jointly interested as proprietor or 
permanent tenure holder it shall also cease to exist. Aa 
yaradar or farmer of rents shall also not acquire a mght 
of occupancy in any land compmsed in his yara or 
farm 

Under the law, unaffected by the provisions con 
tained in the Bengal Tenancy Act, rayats holding lands 
at unchanged rates of rent from the time of the Perma 
nent Settlement, enjoy the privileges of fixity of rent 
and freedom from lability to eyectment, and raiyats 
baving nights of occupancy are entitled to hold on from 
generation to generation as loug as they pay rent at 
fair and equitable rates but those who have cultivated 
or held lands for periods shorter than twelve years are 
liable to be ejected at the end of aay agricultural year 
on proper and reasonable notice to quit, unless they ara 


Bot tee Ambika » Chowdhry I L R, 24 Cal 642 
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protected by express conditions contained in their leases 
Under the Bengal Tenancy Act, however, every ralyat, 
whatever the class to which he belongs, enjoys protection 
from eviction, «\cept under certain specified conditions,? 
a soon as he is admitted to the occupation of satyat? 
land in any village, and even when he holds fora term 
of years under a contract in writing duly registered, 
he cannot, under any circumstances, be ejected at the end 
of the term, unless notice to quit has been served on 
him not less than si, months before the expiration of the 
term and unless a suit for eyectment ts tnstituted within 
sis months from the expiration of the term? If he has 
held for a shorter period than twelve years, the Bengal 
Tenancy \ct calls him ‘fa non-occupancy ratyat,” and he 
is defined to be— “a ratyat not having a right of occu- 
pancy in the lind held by him '! Neither 1s the 
expression ‘‘non-occupincy ratyat a happy one, nor 
is the definition strictly logical As [ understand the 

xpression, it means and includes that large class_ of 


calyats holding razyate lands, who neither hold at 
fixed rates from the time of the Permanent Settlement 
or are occupancy-ralyats The Act has not defined 
from eviction by the Iandford and the rate at which 
) ent 1S payable —Te-suourd, however, “be remembers yabte Tt -shoutd, lowever, be remembered 
that the Act does not pretend to define exhaustively 
all the incidents of the various kinds of tenancies 
known in this country, Questions must and do fre- 
quently arise, which cannot be answered from the 
text of the Bengal Tenancy Act, and lawyers and 
judges are obliged to have recourse to well-known 
customs or local usages or customary laws and rules of 


equity and good conscience Section 183 of the Act 
saves the operation of ‘any custom, usage or cus- 


1 A& VII of 1885, Sec 44 * A& VIII of 1885, Sec 45 
* A& VIII of 1885, Sec 4, Sub-Sec, 3, cl (c) 
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tomary mght not tnconsistent with or not expressly 
or by necessary implication modified or abolished by 
its provisions The rules of law prevalent in other 
countries, especially when they have been adopted in 
cognate Acts by the Indian I egislature and the earlier 
decisions of our Superior Courts, very often supply 
omissions tn codified Jaws 

The nght of a non occupancy raiyat 1s hentable, 7 ¢ 
it descends in the same manner as other immovable 
property subject to any custom or local usage to the 
contrary But there 1s a well recognised rule that 
if a ralyat dies without any heirs except the Crown 
the landlord takes possession Tenancies at will are 
very rare in this country though they are not unknown, 
and the customary law or the common law” of the 
country (if | may borrow the expression) makes all other 
classes of tenancies heritable The Transfer of Prop 
erty Act, though it does not apply to agricultural hold 
ings? in Bengal recognises the heritability of the 10 
terest of tenants, when there 1s no contract or local 
usage to the contrary 2 There 18 nothing in the Bengal 

Pressey Act which takes away hentability from the 
status of a non occupancy rayat * 

We have already seen that an occupancy ralyat can 
not, 0 the absence of custom or usage transfer his right 
inter-oivos or bequeath it by 1 testamentary instru 
ment‘ [tis only reasonable to hold thatthe right of 
a non-occupancy raiyat ts not also transferable and 
I believe the general custom of the country ts also to 
that effect. But local usage may be proved to show 
that the mght of a non occupancy ratyat 1s transfer 
able. Section 178 sub section 3 cl (d) uses the word 


AG IV of 1882, Sec. 117 Ibid, See. 108, 

But eee Karim » Sundar 1 LR. 2g Cal, 207~With the greatest 
doference to the learned judges who decided the case, it secms to mo 
that the Judgment [snot In accordance with the spirit of the Deagal 
Texancy AG. Ante p. 290 
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* raiyat’ and not “occupancy rasyat,” indicating thereby 
that the right to transfer may exist im all classes of 
raryats, 
A non occupancy raiyat is lable to be ejected on Beement 

the ground “that he has used the land in a manner 
which renders it unfit for the purposes of the tenancy, 
or that he has broken a condition consistent with 
the Bengal Tenancy Act and on breach of which he 1s, 
under the terms of the contract between himself and 
his landlord, hable to be ejected”! This is also the 


law as regards occupancy-ratyats + The only material 
section 3, cl (c), an occupancy-raiyat cannot contract 
rons 0 apter VII of the Act, but such a contract of 
non-occupancy raiyat with his landlord is not_inyalid 

TSSGmE Tone TSE y non-occupancy Fi rayat has the 
right to sublet, subject to the restrictions contained in 
section 85, but he may be restricted from doing so by 

the contract of lease 

The right of a non-occupancy ratyat is not “pro- 5 ee fe 

tected’? on a sale for arrears of revenue of an entire proteéted in- 
estate under Act XI of 18s9 or Act VII (B C.) of 1868 ‘es 
It is an encumbrance within the meaning of these 

Acts and the purchaser may avoid it? Neither 1s it 

a “ protected interest” on a sale under Regulation VIII 

of 1819* or the Rent Acts of 1859 and 1869. But the 
Bengal Tenancy Act, of which it 1s a creation, calls 

“the right of a non-occupancy raiyat to hold for five 

ears at a rent fixed under Chapter VI by a Court, or 
under Chapter X by a Revenue-officer’’® a “ protected 
interest” not liable to be avoided on a sale for arrears 

of rent The right 1s statutory and does not depend 


' A& VIII of 1885, Sec 44, cl (b) 

2 Ante p goq4 Act VIII of 1885, Sec 25 

2 Act XI of 1859, Sec 37 , AG VII (BC) of 1868, Sec 14, 
4 Regulation VIII of 1819, See 11, cl 3 

5 A& VIII of 1885, Sec 160, cl (e) 
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pon a grant by the rent receiver, and hke the right of 
occupancy it may be acquired by holding under a 
trespasser and the true owner cannot eject the ralyat 
on the ground that he has been induced into the land by 
a wrong doer* 

As regards the nght to surrender, the ruleis the 
game aa that applicable to occupancy raryats He can 
not of course surrender durng the term specified jn a 
duly written and registered contract of lease * 

A non occupancy ratyat can be ejected ‘ on the 
ground that be has failed to pay an arrear of rent.’* 
The law applicable 18 nearly the same as that laid down 
in Act X of 1859* and Act VIII (BC) of 1869* as 
regards occupancy raiyats Under section 65 of the 
Bengal Tenancy Act an occupancy rayat is not liable 
to eyectment for arrears of rent but his holding 1a lrable 
to sale in execution of a decree for such arreara* But 


hinder section 66 and section 44 cl (a) of the Act, 


the landlord 1s entitled to a decree for the eyectment of a 
non occupancy ratyat for an arrear of rent that remains 
unpaid at the end of any agricultural year, if the amount 
of the decree including costs and subsequent interest 
1s not paid within fifteen days from the date of the 
decree or when the court 1s closed on the fifteenth day, 
on the day on which the court re opens 

The expiry of the term of a registered lease may be 
a ground for the eyectment of a non occupancy rauyat, 
provided he has been served with a proper notice 
to quit not less than six months before the expiration 
of the term’ and provided his occupation of the 
land began under the particular lease." 


Mobimav Harari, LL R17 Cal 45 5 Bloads. Kala LL R. 20 
Cal 708, 

Ante p. 3o7 A&t VIII of 1885, Sec. 178, Sub-Sec. 3, ch (c). 

AG VIII of 1885 Seo. 44, cl. (a) 

AG X of 1859, Sea. 78, A& VIII (BC ) of 1859, See. $2, 

Ante p 303 AG VIII of 1885, Sec. 45. Ibid, Sec. 47 
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In any case the suit must be instituted within s1x months 
from the expiration of the term" Tf, however, the raryat 
Was onthe land from before the execution of a registered 
lease, the expiration of the term mentioned therein does 
not entitle the landlord to re-enter the land, whether 
the nght to re-enter ts expressly reserved or not If 
the landlord delays in bringing a suit and allows six 
months to expire from the end of the term, there is 
an absolute bar to the institution of a suit for eyectment 
hus you see, the grot ctment of a _non-occu- 

ancy raiyat are extremely limited, and unless the landlord 
ahve ate aw Ys wide awake and there fs a scrambling for land, 
go that he may change the ratyat after the expiration 
f the term of a registered lease under which the tenant 
olds Row seoupaney Talpats heve always fair chances of 
cquirine the status of occu ancy-ratyate: 
Refusal to agree to pay a fair and equitable rent may 
also be a yround for the eyectment of a non-occupancy 
ratyat When he first enters into the land, he 1s bound to 
pry ceat at the rate agreed upon between himself and his 
landlord * But if at the end of the term of the first 
lease, the landlord, instead ot determining the right of 
the raryat according to the provisions of the Act, chooses 
to retain him as a tenant and asksthe court to compel 
the tenant to enter into an agreement to pay rent ata 
higher rate, the court ought not to enforce the 
payment of any rates but such as are just and equitable 
He ts not entitled to the full market-rate or the highest 
rack-rent Whatever the initial rent might have been, the 
court has aright to interfere on afresh settlement In 
Bokronath Mundul vy Binodh Ram Sein,® a Full Bench 
of the Calcutta High Court held—‘“‘ A landlord cannot 
recover rent at an enhanced rate from a ratyat who has 
not a right of occupancy, unless he proves the existence 


1 Aé& VIII of 1885, Sec 45 

4 A&t VIII of 1885, Sec 42, A& X of 1859, Sec 8 Sheik v Roheem, 
2 Hay 433, Sreev Lalla, Marsh 325, Syedv Aghon,2BLRSN 15 

710 W.R,F B,33, sc, 1 BL R,F B, 25 
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and the reasonableness of the grounds stated in his notice 
served under section 13 of Act X of 1859 Section 13 18 
applicable not merely to raiyats having a mght of occu 
pancy, but to all under tenants and ratyats ’ Peacock, 
CJ, observed in the same case— It was contended 10 
argument that the landlord may enhance the rent of a 
ratyat not having a mght of occupancy to any amount ho 
pleases and may specify any grounds that he pleases, for 
such enhancement, and that hets pot bound to prove that 
any of such grounds exist, and that it 1s for the rasyat to 
prove that no auch ground exwts If such an argument 
were tenable a landlord might give notice that he intends 
to enhance to some exorbitant amount upon the ground 
that he is a grasping oppressive landlord having no 
regard for justice or fair dealing or for the interests of 
any one except himaelf It might be difficult if not 
impossible in many cases fora raiyat to disprove the 
grounds alleged by showing that the landlord was not 
a person of that description This shows that the 
grounds must be reasonable and such as to justify the 
enhancement claimed. The onus of proving the exist 
ence of the grounds alleged ts upon the lJand-owner 
It appears to me that the judges who referred this case 
came toa right conclusion that a landlord cannot eo 
hance the rent unless he states the grounds on which 
he secks to enhance and that if those grounds are dis 
puted tt will besfar the court to determine whetber they 
exist, and whether they are such as to justify the en 
hancement’ The Bengal Tenancy Act has amplified 
the rule and has prescribed further rules for determining 
what 18 fair and equitable rent and the procedure 
which should be observed I propose to deal with the 
question of the settlement of rent in the next lecture 
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In dealing with occupancy right in the last lecture, I 
omitted to deal with an important matter as to the rate 
of rent—its enhancement and abatement The question 
of the rate of rent 1s one of vital importance 
The first problem is—how was money-rent originally 
fixed? Rent tn India was never competitive it 
was customary, The origin of any custom is al- 
ways difficult to trace, but in this particular in. 
stance we have same data to go upon. There can 
he no doubt that the essence of customary rent was 
the price of a definite share of the produce, —~an average 
a the quantity of the produce and its average selling 

alue An average of ten years’ produce was the basis 
A so-atopted GEST HSS Whenever the Mahomedan 


government attempted directly to enhance the rent of 
raiyats in any locality—a sz//a or a perganah— 
whenever it desired to have a permanent increase in 
land-revenue and wished to avoid the indirect method— 
the levying of adwaés Each given locality or a perganah 
had thus tts average rates for the various kinds of lands, 
and every new settlement, whether of abandoned land 
or waste land brought under cultivation, was based” 


Customary 
rent 


It 1s based on 
an average of 
produce and 
its value 


upon the customary rates of assessment. There was vanationin 


another principle underlying the assessment of rent, 


the different 
classes of 


which caused differences in rates amongst the differ- raryats. 


ent classes of raiyats. There were the village elders, 


s 
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the Afandals, there were the ordinary skhodkast or 
resident hereditary cultivators, and there were the pahs 
or non resident cultivators There was a fourth class 
too,—those who had not, until very recently much im 
portance as cultivators — the lowest sub-casteas amongst 
the Sudras themselves who generally worked as 
labourers but occastonally held land as ratyats, though 
more generally as uuder ratyats Each of these dif 
erent classes of raryats paid at varying rates of rent 
be elders paying Jess than the other classes and the 
abouring Sudras paying at the highest rate The 
Sudra labourers as raiyats seem to have occupied the 
least productive lands and paid as rent the entire value 
of the crop less the cost of labour and the value of the 
seed These were the leading principles that underlay 
customary reat in Iadia—principles which are and 

ught to be the bases of enhancement or abatement of 
ent atthe present day In India, more than tn any 
other couatry every thiag hasja teadency to uachange 
ableness and when once the rates in any locality] are 
fixed on these principles, they become customary or 
perganak rates. Rent of land ts over the greater portion 
of the world controlled by custom and, even in 
England where land 1s held by tenants at competitive 
rent, custom 18 not entirely overlooked * 

Ricardo s theory of reatis well kaowan Accordiag 
to him the rent of any particular piece of land 1s the esti 
mated difference between the amount which it produces 
and the amount of produce raised from the worst land 
in cultivation The nett produce 1s that which remains 
after every expense connected with the farm has been 
paid and after an adequate remuneration has been , 
given as the price of labour employed and the use of j 
capital Arise inthe rate of profit or In the rate 
of wages unless accompanied by some counteracting 
circumstances, causes the rate of rent todecline This | 
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theory of rent may be true when there 1s free 
competition for land and when there is no interference 
by law or custom caustog disturbance to free com- 
petition facrese of population and consequent de 
mand for land and the rise un the value of produce and 
decrease in the wages of Libourcrs may Uncrease the rate 
of renton other countries, but io India custom controls” 
the theorns of Ricardo and Malthas and the political 
economists who have followed them 


35t 


According to JS Mill, the principle of competition J.S Mil 


wives to the theortes of rent, as enunciated by Ricardo 
and Malthus, a sctentific character, but competition has 
never been the cvclusive regulator im any country —the 
causes of aberration beine various and indefinite In 
fact, Competition never exercised unlimited sway in 
any country, until a comparatively modern period. 
He says—" The farther we look bach into history, 
the more we see all transactions and engagements 
under the influence of fived custom The reason 1s 
evident Custom is the most powerful protector of 
the weak against the strong, or their sole protector 
where there are no laws, no government adequate to 
the purpose, though the law of the strongest decides. 
It is not the intention, or in general, the practice of the 
strongest to strain the law to the utmost; and every 
relaxation of it has a tendency to become a custom, and 
every custom to become aright Rights, thus originat- 
ing, and not competition i any shape, determine the 
share of the produce enjoyed by those who pro- 
duce it The relation, more specially between the 
landholder and the cultivator, and the payment made 
by the latter to the former, are in all states of society 
but the most modern, determined by the usage of the 
country Never, until late times, has the condition of 
the occupancy of land been, as a general rule, an 
affair of competition The occupier for the time has, 
very commonly, been considered to have a right to 
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requirements, and has thus become in a certain sense 
co-proprietor in the soil ? 
Milla theory © The majonty of the judges in the case of Thakoo 
tn zance Dosseev Bisheshur Mookerjee* accepted Mill's view 
of rentio India and agreed 1n holding that whatever the 
theory of rent applicable to England might be, the 
customary or gerganah rate should be the true basis” 
of ascertainment of rent in India “The custom of 
the country and not the theory of English political 
economists should be applied to ths country All that 
1a not comprehended in the wages of labour and profit 
. of the raiyat 8 stock 1s mof the landholder’s rent ” 
Analysis of Av analysis of the idea of customary rent in India 
habheeety resolves it into the following elementa — 
re t 1 Quantity of land” 
a Productive power of land” 
3. The average value of the produce in or near the 
locality” 
4. The class to which the raiyat belongs” 
The rent of any piece of land 1s ordinarily fixed on 
Sa consideration of these elements and the tenant is 
bound to pay the same as fair and equitable Thus the 
contract rate and the customary rate should coincide 
The customary or perganah rate having originally 
variation been based on these elements variations due to acct 
ase dental causes may entitle the rent receiver to demand 
rent ata higher rate or the rent payer to ask for an 
abatement. Bat according to another well established 
custom, variation Co! not be attempted with respect 
to any particular raiyat or any particular holding but 
could only e attempted with respect to a local area — 
entire village or a perganah [no particular instances, 
Ss Tate of rent might for some cause or other have 
Br es go oe ee ge ea 
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[re his holding, whilst he fulfils the customary 
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been lower -than that at which rent was paid by the 
majority of raiyats, and in such cases the landlord might 
increase the rent to the ordinary customary rate of the 
locality Such instances were, however, rare, and unless 
there was a wholesale enhancement, no ratyat could be 
compelled to pay at a higher rate 

When Act X of 1859 was passed, it was pro- A&Xof 1850, 
vided by section 17 of the Actt!—" No ranyat having” aa a 
a right of occupancy shall be hable to an enhancement (B C) of 
of the rent previously paid by him except on some one neeet eee ae 
of the following grounds, namely — 

(2) That the rate of rent paid by such ratyat 1s 
below the prevailing rate payable by the 
same class of raiyats for land of a similar 
description and with similar advantages” 
in the places adjacent 

(4) That the value of the produce or the produc- 
tive powers of the land have been 1n- 
creased otherwise than by the agency or 
at the expense of the raryat 

(c) That the quantity of land held by the ratyat 
has been proved by measurement to be 
greater than the quantity for which rent 
has been previously paid by him” 

The section did not expressly refer to customary or What is fair 
perganah rates, neither did the Act lay down any especial ae equitable 
procedure for enhancement of rent of all the ratyats in 
any local area The Pottah Regulations in the Bengal 
Code contemplated equalization and fair and equitable 
rent of raiyats in a local area, but the provisions made 
were Imperfect, and no effectual steps were ever taken 
to properly enforce them The first ground of enhance- 
ment,—that the rate at which rent is paid by the 
raiyat 1s below that prevailing 1n adjacent places,—relates 

zto the perganah or customary rate It assumes that the 
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Srate of rent paid by the majority of ratyats in any locali 
ty 1s fair and equitable and that if there are no special 
causes affectiny, any particular raiyat which entitle him 
to pry at a lower rate his rate of rent should be equalised 
to that of his neighbours The Act dora not provide 
for reduction of rent if the ratyat has been paying ata 
higher rate than his neighbours the assumption apparent 
ly being that the rate of rent previously paid by him 18 
for some especial cause fair and equitable Section 30” 
clause (a) of the Bengal Tenancy Act covers almost the 
same ground as the first clause of sectton 17 of Act X 
of 1859 Section 38 of the Bengal Tenancy Act while 
laying down rules about reduction of rent does not con 
template reduction on the ground that the rate at which 
rentis paid by a particular raiyatis higher than the 
prevailing rate 

Prevaillag The prevailing rate of rent paid for lands ofta similar 
rate, description witb similar advantages in the places ad 
acent 18, in the present state of things extremely diffi 
It to determine Various causes, the pnocipal of which 
the landlord’s caprice or tyranny and the tenant s 
eakneas have in many localities nearly destroyed what 
ne would call the customary rate. The ratyats 
generally pay at varying rates, varying with the power 
of resistance which each of them pos esses In many fo 
stances colourable kabuhiats at rates bigher than the really 
prevailing rates come forward in abundance in support of 
the Jandlord s cause and courts of law feel the greatest 
difficulty in finding out the truth even if there bea 
prevailing rate [he determination of the question as 
to what is the prevailing rate has necessarily induced 
rulings not quite consistent with each other In one 
GhedheoSi gh of the leading cases’ on the subject, the Jate Justice 
giske ‘tall Dwarkanath Mitter observed— ‘ Prevailing rate means 
the rate paid by the mayortty of the raiyats 1a the 


A PO PE Det et okt ER a ee 
§ Shadboo Singh #, Ramanoograha Lail,g WR 83. 


j 
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neighbourhood’ It must be paid generally and not by a 
number of witnesses only In Priag Lall v. Brock- 
man, the evidence of three pafwarzes, who put in their 
jummabandies showing the rates payable by almost all 
the ratyats, was held sufficient to prove the prevailing 


rate The duty of a judge, when dealing with a case 
hased on this ground of enhancement, 1s not to determine 
the fair or equitable rate, nor to strike an average 

d thereby determine the prevailing rate, but to find 
ut strictly the rate which has adjusted itself and is 
actually paid as zzz or rate by a very large majority 


f raiyats? But though the customary and perganah 
rate is generally the prevailing rate, itis not always 
so. The established rate might have been changed 
with respect to many ralyats, and the customary rate 
might have ceased to be the prevailing rate at the date 
of the institution of a suit for enhancement ® 

The Bengal Tenancy Act has provided‘ that, in 
determining the prevailing rate, the rates generally 
paid for not less than three years before the institution 
of the suit should be taken into consideration, and for 
ascertaining the rates satisfactorily, such revenue-officer 
as the Local Government may authorize on that behalf 
may be appointed a commissioner under section 392 
of the Civil Procedure Code 

Under Act X of 18509, the prevailing rate for the 
purposes of enhancement must be payable by the same 
class of ratyats There was a conflict of cases as to 
the meaning of the expression—" same class” It was 
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held that the words referred exclusively to occupancy 
raiyats but there might be separate classes in the 
general body of occupancy raiyats' Amongst the occu 
pancy ratyats in the same village, there are seyé raiyits 
or mandals who generally pay at a lower rate and then 
there are the 4hodkast and paki rayats The Bengal 
enancy Act has attempted to clear the difficulty by 
ayiog down that ‘whenever it 1s found that by local 
ustom any description of raiyats holds at a favourable 
rate of rent the rate shall be determined 10 accordance 
Wwith such custom * But ordinarily the rate paid by 
joccupancy raiyats without reference to caste or class 
should be taken into consideration 
Places adjacent’ include in its range a very wide 
ecircle and not merely a village or a perganah.* The 
perganah rate of the Mahomedan times has however long 
ceased to exist and each village under a remindar or a 
subordinate tenure holder has its customary or local rate 
Lands lying in a different village or in a different per 
ganah may yield better harvest than laads in the village 
im which enhancement 1s claimed by the landlord 
Raiyata in one village under one landlord may hold 
lands at more favourable rates than raryats holding lands 
ina neighbouring village under another landlord To 
apply the prevailing rate in one village to another would 
in many tostances be uafair and inequitable, The Bengal 
‘enancy Act has laid down that um determining the pre 
ailing rate only the village in which the land lies 
should be taken tuto consideration * 
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“Description of land” includes the productive  Deseription 
power as wellas the nature of the crop capable of ° !and 
being produced on 1t In most of the Bengal districts, 
lands in agricultural holdings are divided into various 
classes, of which the principal are the following — 

I lt or gal or_dhanhar, t+ e,—lands producing Salt, sal or 

dhanhar 
aman (winter) paddy These lands are generally 
low, and are divided into four sub-classes according to 
thelr productive powers, wz, awad (first), doem second’, 
syem (third) and chaharam (fourth) 
2) Suna or Shz¢t producing two crops—the autumn Suna or bhit 
addy or jute or crops known as $dhadoz, and _ the 
vinter crops—potato, se heat, barley and_ others 
ands ese also are divided into four classes as above 
eo Bastu or homestead lands and uwddbastu or land Bastu and 
_ near the homestead used by the raiyat for his cattle nObaSETE 

(4) Land covered by water Coumeaby 

These last two kinds of land, when they appertain water 
to a tenant’s agricultural holding must come within” 
the purview of section 17 of Act X of 1859 and section 
30 of the Bengal Tenancy Act 

(5) Garden land being horticultural also comes Horticultural 
within the purview of the Rent Acts ence 

(6) Pasture 'ghaskar) lands and &harkar lands” Ghaskar and 
which yield thatching grasses SEE 

2 ee ee eee Similar ad- 

ny village, upon proximity to tanks or water-courses ua Re 
Se eee 
s seldom taken into consideration, unless it leads to 
m inaterlal UiNerence Te the market palee-aF the pro. 
Suge Villages até generally “aor Vey Taigeyaid-the 


transit of goods costs almost the same amount, the 
tstances of the field» from one another and the 
market being inappreciable The rent of lands no doubt 
varies considerably according to their distances from 
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town, ora railway station or a trade-centre or a navi 
gable river, but such variations affect only the lands of 
one village as compared with those of another at a distance 
The advantages of one piece of land over another 
in the same village if it 1s not grain producing, 
consist not only ta its proximity to reservoirs of water 
and streams but also in easy access from the homes of 
the village people who generally live close to one another 
in clusters of huts There may also be an advantage of 
one piece of land over another by ita distance from 
homestead lands and fields appertaining to other villages. 
The second ground of enhancement 1s the increase 
in the value of the produce or the productive power of 
fand Clauses (4, (c} and (d) of section 30 of the 
Bengal Tenancy Act cover almost the same ground as 
clause. (6) of section 17 of Act X of 185g This ground 
involves quantities not easy to determine and requires 
solution of problems of great difficulty 
The vagueness of the expression ‘the value of the 
produce 1m section 17 of Act X of 1859 has been at 
tempted to be avoided in the Bengal Tenincy Act by 
the words ge tn the ave! rices of staple food 
crops and sections 32 33 and 34 of the latter Act 
have laid down certain rulea with reference to this 
ground of enhancement of rent but still the difficulty in 
gascertaining the exact rige in the prices of staple food 
crops is as great as ever 
Increased demand of taple food crops from an 
increase of the non agricultural population of a country 
and of its commercial industry leading to larger ex 
ports into foreign countries necessarily brings about 
a general mse in the value of produce if there is no 
proportional increase in the area of agncultural lands 
Decrease in the value of money as a medium of 
exchange also leads to a general rise in the value of 
food crops. The landlords begin to demand rent at en 
hanced rates, and the risein the value of grains naturally 
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accommodates itself to the landlords’ demand The 
raiyats gradually pay at a fair rate of rent, but if 
as a class they decline to do so, it becomes necessary 
to determine, for the purposes of enhancement, the 
average rise in local prices of staple food crops and to find 
out what the proportionate increase in the rate of rent 
should be In Thakooranee Dosseev Bisheshur Mookerjee* 
the majority of the Judges held—“ In all cases in which 
an adjustment of rent is requisite in consequence of a 
rise in the value of the produce caused simply by a rise 
of price, the method of proportion should be adopted—the 
former rent should bear to the enhanced rent the same 
proportion as the former value of the produce of the soil, 
calculated on an average of three or five years next 
before the date of the alleged rise in value, bears to its 
present value’’ If the landlord was originally entitled 
only to a share of the produce, and the money-rent 
paid in modern days is roughly an equivalent of the 
money-value of that share at the time when rent in kind 
was commuted into rent in specie, this rule of pro- 
portion may work out the fair and equitable rent which 
an occupancy-raiyat ought to pay Increase in the value 
of labour and increase in the cost of living of the raryat 
and his family consequent upon an increase in the price 
of grains and the other necessaries of Ife are disturbing 
elements, but are not sufficiently important to vary such 
a rule of proportion unless the increase 1s abnormally 
high The increase, as a ground of enhancement of rent, 
must, however, be in the price of staple food crops and 
not of particular crops grown by ratyats in recent years 
at considerable cost in manuring and hired labour Jute, 
indigo, tobacco, opium and ganja are particular crops 
which ought not to be taken into consideration ? 
But after all, the rule of proportion is not very Not ey 
easy of application to actual facts The terms necessary a 
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to work out a proportion are difficult to find out 
The value of staple food crops at the time of the previoud” 
settlement of rent 13 10 most cases impossible to find 
out! Price lists may now be of use but they were not 
generally prepared in former days The causes of 
aberration are also many, and the very simplicity of 
the rule of proportion makes it inapplicable to a com 
plex state of facts 

The cule of propartion laid down in Thakoorant 
Dosse s case 1s inapphicable where in particular instances 
fair and equitable rent may be determined by the pre- 
vailing perganah rate* It would seem from the provis 
ions of the Bengal Tenancy Act as to enhancement and 
settlement of rent that the rule of proportion 1s appli 
cable only when enbancement 1s aought for in any local 
area involving the holdings of a large number of tenants, 
Re adjustment of rent ought only to be allowed when a¥ 
change of customary rent 1s necessary on account of the 
altered state of things 10 a large area. Macpherson J in 
his judgment in the Full Bench case above referred to, 
observed [n my opinion the rule of proportion —as the 
old value of produce 1s to the old rent, so 1s the present 
value of produce to the rent which ought now to be 
paid—is the rule which should be adopted io the 
absence of any recently adjusted perganah or customary 
rates Ip so ascertatning the cate, we shall be ascer 
taining tt on a principle similar to that on which the 
old perganah or custo nary rates were fixed We shall 
be doing what was deem d fatr and equitable in the 
case of raiyats having a right of occupancy prior to 
Act X and what 15 not less fair and equitable in the 
case of ratyats having a mght of occupancy under that 
Act. Let the zemindar seeking to enhance the rent 
go back to any year he chooses, and let him prove that 
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the proportion was then more favourable to him than it 
has subsequently become Either party should be at 
liberty, in each case, to prove any special circumstances 
tending to show that the application of the rule of pro 
portion to that particular case would work injustice.” 
The increase in the price of staple food-crops must 
he im its natural and usual course in ordinary years In 
Bhagruth Doss and othersv ALlohasoop Roy and another, 
the High Court observed that accidental or exceptional 
high prices in any particular year or even successively for 
two or three years ought not to be taken as a measure 
for adjustment of rent Various causes might affect the 
value of the produce for a year or two, but that 
would be no ground for enhancement The Bengal” 
Tenancy Act requires the calculation of average prices 
during a decennial pertod? The proportion 1s to 
be worked out with reference to average prices during 
two decennial periods, the one immediately preceding 
the institution of the suit and the other any decennial 
period as may appear equitable and practicable to be 
taken for comparison * In order to avoid the hardship 
that may arise from an average of high prices in the later 
period, the Act has also provided that the average prices 
during the later period should be reduced by onethird of 
their excess over the average prices during the earlier 
period + Tomake enhancement on this ground practt- 
cable, 1t has also given the court discretion to substitute 
any shorter periods instead of decennial periods ® 
Reduction of rent may be had on the ground that 
there has been a fall in prices not due to any temporary 
cause © The same rule of proportion, as tn a case of en- 
hancement of rent, has to be worked out The court 
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may, in any case, direct such reduction of rent as it 
thinks fair and equitable But suits for abatement of 
rent are very rare, a3 a steady mse in prices has been 
the normal state of things under the British rule in India. 
The rule of proportion does not apply, where 
the increase or decrease in the price of staple food 
crops 3s accompanied by either a decrease or an 
increase in the productive power of land or in the 
cost of cultivation Land 1s lable to deterioration 
by crops being ratsed successively for many years. 
The deterioration can only be checked by ajudicious sys 
tem of mnanuring which as a matter of fact, 1s little under 
stood in this country Manunng implies an increaseio 
the cost of cultivation Rise in the price of staple 
food crops and increase in the demand of Jabourers 
lead toa mse in the price of labour, and when hired 
labour 13 necessary for the purposes of cultivation an 
additional cause of aberration disturbs the operation of 
cthe rule of proportion The rule in such a case requires 
to be modified and as there 1s a steady rise in the price 
of labour a deduction of something hke one third as 18 
contemplated by the Bengal Tenancy Act, 1s necessary 
to be made —a deduction which prevents also any 
mischief that may arise from exceptionally high prices 
in the later period? In Showdaminee Dassee V Shoo 
kool Mahomed Trevor] thus stated the terms of the 
proportion~ The average value of the produce before 
the decrease in the productive powers of the land, will be 
to the average value of the present decreased produce, 
minus the increased cost of production, as the rent 
previously patd will be to that which the land ought 
now to pay 
Increase 1n the productive power of land, otherwise 
than through the agency or at the expense of the raiyat 
can take place only on account of an improvement ef 
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fected by oratthe expense of the landlord or by fluvial 
action Land has a tundency to deteriorate from want of 
conservation of plant-food, but improved means of irriga- 
tion, embankments preventing inundations or flow of salt 
water, and improved methods of drainage, may and ac- 
tually doincrease the productive power of land Silt 
deposits in the deltaic provinces are frequent, and a piece 
of sandy land thts year may, by the action of a river, 
become very fine arable land 1n the following year The 
drainage schemes have improved considerable areas in 
Bengal The zemindar who has to pay a large portion of 
the cost of improvement may very well demand increased 
rent The Bengal Drainage Act expressly empowers him 
to do so? 
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Instances of improvements made by ratyats them- Burden of 


selves are not uncommon in this country, and im every 
suit for enhancement of rent on the ground of an increase 
in the productive power of the land held by the ranyat, the 


burden 1s on the landlord to show that itis not due to” 


the agency of the raryat® Under the Bengal Tenancy 
Act, the burden 1s decidedly on the landlord If the 
ralyat converts at his own cost and labour arable land 
into a garden, which yields a larger income, or if he im- 
proves ordinary arable land by manuring, thereby making 
it yield crops like tobacco or potato, the landlord 1s 
entitled only to the rent of the land as it existed 
before the improvement * When a raiyat brings waste 
land into cultivation, he 1s hable, after the russade 
period is over, topay at the full perganah rate for 
the cultivated land But sf the land which he originally 
obtained required special cost to make it culturable, and 
the raiyat had to spend more than ordinary labour and 


1 A& X of 1850, Sec 17; A&t VIII of 1885, Secs 30 and 34 

4 AG VI( BC ) of 1880, Secs 42 and 43 : 

* Poolin v Watson,g W R igo 

4 Chowdhry v Gour,2 W R (A& X ) 40, Golam Al v Gopal Lal, 
9W R 65 
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capital to make it good arable land, the landlord is 
not entitled to any benefit from the improvement If 
the raiyat bas impressed upon the land a character it 
would not naturally have the landlord 13 not entitled to 
ask for enhancement Where a raiyat has dug a tank, 
planted an orchard at his cost or erected a distillery, it is 
the ratyat 8 agency and not the landlords that has 1m 
proved the land* 

But in Obhoy Chunder Sirdarv Radhabullubh 
Sen,* Garth C J observed— Itis, in point of fact 
untrue that the increased productiveness of an orchard 
by reason of the growth of fruit trees, 1s due to the 
agency of the person who planted them After the first 
expense of preparing the land, and planting and nur 
turing the young trees has been incurred the increase 
in the productiveness of an orchard depends probably 
far lesa upon the labour and outlay of the tenant than 
land used for the ordinary purposes of agriculture. The 
trees may require a certain amount of care and atten 
tion for time to time but their growth and productiveness 
depend far more upon the quality of the soil, and the 
fertilizing influence of the seasons than upon the Jabour 
of man It 1s quite right of course that in settling the 
rent of land which 1s let for the purposes of an orchard 
a due allowance should be made to the tenant to cover the 
cost of his original outlay in the way both of Jabour and 
capital but after such allowance bas been made, there 
19 no reason why the rent of the lands used for orchards 
should not be liable to enhancement or abatement from 
time to time, in the same way as lands used for other kinds 
of culture With the greatest deference to the opinion 
of the learned Chief Justice, it seems to me that it is ques 
tionable in any case in which arable iand 1s taken by the 
te a a 

* Sreeram y Lakhan, 2 Hay 427; Showdamineo Haran 6 W R, 
( A@ X) 103; Brojo # Stewart, 8B. LR. App $1 er 16W Rad 

1C LR. s4p. 
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tenant at the usual rate of rent, and improvement 1s 
afterwards effected by the tenant planting fruit trees 

The Bengal Tenancy Act has a mgid rule that only 
improvements effected by or at the expense of the 
landlord may be the basis of enhancement Section 
33 of the Act requires the registration of an improve- 
ment under the provisions of the Actas a necessary 
preliminary to a suit for enhancement on this ground, 
and sections 80 and 81 lay down rules for the registra- 
tion of improvements 

Improvement by fluvial action must not merely be 
temporary or casual? It must last or is likely to 
last for a considerable time An enhancement of rent 
on this ground should always be fair and equitable, but 
not so as to give the landlord more than one half of the 
value of the net increase in the produce of the land ? 

Reduction of rent may be claimed onthe ground 
that the productive power of the land held by the ratyat 
has decreased for any cause beyond his control Per- 
manent deterioration by deposit of sand or such other 
specific causes, sudden or gradual, entitles the tenant to 
ask for abatement Principles of natural justice and 
equity require that, 1f during the period of the ra1yat’s 
occupation permanent deterioration takes place of any 
portion of the land held by him by the act of God, and 
not through the fault of the ratyat, he should not 
be made to pay the same rent as before ® Under the 
Acts of 1859 and 1869, the tenant might either sue for 
abatement or claim abatement as a set off in a suit for 
rent brought by the landlord * But im either case 


1 A& VII of 1885, Sec 34, cl (2) Kristov Huree,7W R 235 

9 Aé&t VIII of 1885, Sec 34, cl (6) 

* A& X of 1859, Sec 18, At VIII of 1885, See 38; Sheik Enayu- 
toollah v Sherk Elahee, W R, 1864, (AG X) 42, Munsoor Ali v 
Harvey, 11 W R 291 

4 Barry vy Abdool, W R, 1864, (A&t X) 64, Mohesh v Gunga, 2 
Hay 495, Afsurooddeenv Sarooshee,2 Hay 664; Deen v. Thukroo, 6 
W. R, (A& X) 24, Gourv Bonomalee, 22 W R, 117. 
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the burden of proof is upon the tenant.2 The Bengal 
Tenancy Act contemplates abatement by a suit and 
the court may direct im such a sutt such a reduction 
of reat as it thinks fair and equitable 
Alteration of rent on alteration of area ig an 1m 
ortant incident of tenancy in this country It 1s not 
oafined to occupancy holdings only The rent of a 
ermaoent tenure or a permanent agricultural holding 
ay be altered on alteration of the quaatity of land in the 
enure or holding* We have seen? that the law, as it 
tood before the Bengal Tenancy Act came tato force 
nabled every tenant to claim an abatement of rent 
or diminution of the area of the land held by him, 
caused by circumstances beyond his control, unless 
there 18 a clear stipulation to the contrary The 
question of the increase of rent in respect of any addi 
tional Iand gamed by fluyial action in a permanent 
tenure was however more difficult to answer If abate- 
ment was allowed at any time on the ground of a diminu 
tion of area by dilusion enhancement must be allowed 
on accretion or reformation But if abatement was 
guever claimed and allowed the landlord was entitled to 
assess only accretions if he could show that he was 
entitled to do so by established usage or agreement. 
In Fuggut Chunder Dutt and othersv Pantoty and 
others, which came before the High Court three times 
yn appeal and once on revtew, it was held that the 
zemindar was precluded from assessing accretions 


AG VIII of 1885 Soc 38, Sarl y Obhoy 3 W R.(AGX) 28 

Afsarooddeen # Shorocsshee Marsh 558; Uma s Tarot I L. R. 
gCal 57x Sesalso Horos Joy Kissen, 1 W R. 399; Propuaomoyco 
*. Soondar aW R. (A@) 30; Komolakant » Pogom, a W R. 
(A& 2) 65; Shokgors, Umola,8 WR soy Watone Nistasiol 
1 LR toCal, 544. Botece Rams Poollg aC L, RS 

Ante 1 S- 

Rice pene LL. R. 5 Cal, 823; Brojendsa 9 $Voo- 
pendra, J LR §Cal, 708; Golam» Kall, 8 C, LR 5373 Hose 
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though there were considerable differences in the” 
opinions of the judges.* 

The law as regards ratyati: holdings was, however, Ratyati hold- 
well settled Section 17 of Act X of 1859? pro- ‘8 
vided for assessment of additional rent for addi- 
tional land found by measurement in the ratyat’s 
holding, and section 18 provided for abatement of 
rent, if the quantity of land held by the raryat 
could be proved by measurement to be less than the 
quantity for which rent was payable by the ralyat The 
Act made no provision for any class of tenants excepting 
raryats with rights of occupancy I need hardly add that 
either as regards enhancement or abatement of rent on 
alteration of area, the rate per bigha must be taken to be 
fixed 

The Bengal Tenancy Act applies the provisions of Aé VIII of 

Hc 17 and 18 of Act X of 185g to all classes of de ek 
tenants ® If the increase in area 1s due to the action 
of a river,and if there was no previous diluvion 
reducing the area of the tenant’s orginal holding, or if 
abatement was allowed on diluvion, the tenant 1s bound 
to pay additional rent for excess land So also abate- 
metit is allowed on diluvion 

The present area of a tenure or holding may easily Difficulty of 

be determined by measurement, but the difficulty in is aa 
finding out the original quantity of land and the rate per es 
unit of measurement 1s, however, great Dismissal of 
suits for enhancement or abatement of rent on account 
of increase or decrease 1n areais mainly due to this 
difficulty. The length of the measure used at the time Standard 
of the origin of the tenancy, z¢, the standard pole Er 
of measurement, is also very often disputed and 1s not 
easy to find out ¢ 


1'6W,R. (AG X ) 48,8 W R: 427, andg W R 379 
2 A& VIIL(B C ) of 1869, Sec 18 
7 A& VII of 1885, Sec 52, cls (a) ahd (6) 
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As we have said before, increase in area may 
take place,—(a) by the tenants encroaching on the 
adjacent land of his landlord and (4)on the adjacent 
land of a third person and used by the tenant as a part 
of his holding and (c) by accretion Reformation tn 
sifu only makes up the land lost and may, at present, be 
left out of consideration ® 

On increase by allavion ‘the tenant hag the mght to 
continue in occupation of the land and 18 only rable to 
pay additional rent, though at onetime the law was 
supposed to be that no raryat was entitled to possession 
of land added to his holding by accretion? Under 
the Bengal Tenancy Act, no doubt can arse, and it 
seems to me that section 17 of Act X also contemplated 
additional rent for land gained by accretion 

Decrease 1n area may take place - (2) on account of 
encroachment by a neighbouring holder (6) encroach 
ment by the landlord himself (c) by diluvion and (a) by 
acquisition of land by Government for public purposes 

Encroachment by a neighbournng holder ought not to 
be a ground of abatement of rent, if the encroachment 
be due to an act of trespass. The tenant can remst such 
encroachment, and if he does not do so, he 1s guilty 
of laches and ought not to be allowed to make the 
landlord suffer for his negligence. But if the encroach 
ment be under atitle paramount, the rent ought fo 
abate proportionately * 

Encroachment by the landlord himself on any part of a 
ralyat s holding causes a suspension of the entire reat.* 

But as a matter of fact the raiyat seldom claims suspen 
sion of rent he1s contented with abatement. He thinks 


* Aate pp. 292-296, 
the law an to lendlords right op encroachment by tena 
age pp 231 
ry © Gopee, 24 W R. 404. 
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himself fortunate, 1f he 1s allowed to hold the rest of the 
land in his orginal holding submitting to the encroach- 
ment by the landlord and can get an abatement pro 
tanto | have already said that the rule of English law as 
to suspension of the entire rent can not be applied in 
this country except under very peculiar circumstances 
In cases of diluvion, section 18 of Act X of 1859, 

section rg of Act VIII(B C ) of 1869 and section 52 
of Act VIII of 1885 leave no room for doubt as to the 
right of an occupancy-ralyat Sectian_178 of the Act of 
1885 makes any contract taking away the right of a 
ratyat to apply for a reduction of rent under section 52 
of the Act! invalid, if it 1s entered into after the passing 
of the Act This provision of the Act 1s applicable to all 
classes of ratyats, and not merely to ratyats with rights of 
occupancy An express agreement not to claim abate- 
ment entered into before the passing of the Act, 1s 
good Section 179 of the Act declares the validity of 
such a contract between a proprietor or a holder of a 
permanent tenure in a permanently settled area and a” 
holder of a permanent mukurrart lease 

Acquisition of land for public purposes necessarily 
auses abatement of rent in rspact of the land ac- 
uired The raiyat may, however, at the time of the ac- 
€ compensation as 


The standard pole of measurement generally varies in 
the different localities of the Bengal provinces Section 
41 of Act VIII (BC) of 1869, which repealed section 11 
of Bengal Act VI of 1862, provided that all measurement 
should be made according to the standard pole of the 
perganah in which the Jand was situated The Collector 
was competent to determine the standard* In one case 


1 A& VIII of 1885, Sec. 178, Sub-Sec 3, cl (4 
2 Srimati Manmohint 2 Premchand,6 B LR,F B,1,s¢, 14 
WR,F B,5, 
U (1) 
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it was observed that it was exclusively within the 
province of the Collector aa the depository of the 
gstandard pole of each perganah, to declare what the 
measure of the pole used was in each perganah in his 
district’ There existed considerable difference of 
opinion as to the value of any measurement paper if 
the measurement was not made according to the standard 
pole The correctness of the measurement itself could 
be called in question* An appeal lay as regards the 
standard pole® The Bengal Tenancy Act * however 
requires every measurement to be made by the gcre 
unless the court or revenue officer ordering it specially 
directs that it shall be made by any other specified 
standard * But the nghts of the parties are regulated by 
he converaron of the acre into the local measure The 
Sontag he ened oe ee ot ae 
“ jocany~in-use_in any local area and every declaration 
so made shall be presumed to be correct until the 
contrary 18 shewn* At the present day the landlord 
generally claims the standard to be eighteen inches 
a kath or cubit while the tenant claims 20 inches or 
more In some localities the standard used 1s the 
slahigay * 
Beogal A@ Act VI(B C ) of 1862" gave the landlord the nght of 
Vi of 1862. making at any time a general survey or measurement of 
the lands comprised tn his estate or tenure or any part 
thereof unless restrained from doing so by any express 
engagement with the occupants of the lands The 


\ Tarocknath « Meydee § W R(AGX) 17 
Roma Nath» Dhookhos, 1: W R gio; Brojo v Kassim, t1 
W R. 562. Per contra Rakbal  Tanoo, 7 W Ray. 
Bhuggobutty » Tameeruddeso 1 W R. 224) Nond » Tara, 2 
W R.(A&X ) 19; Sorbanund » Rochla, 4 W R (AG X) 32 
VU of 183, 2 
93 Sub-Sec. 1 Ibid, See. 92, Sub-Sec. 3. 
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power could be exercised with respect to any land 1n the 
occupation of an under-tenant or raiyat If any opposi- 
tion was made, the landlord could seek the assistance of 
the Collector, who might order the tenant to attend 
and point out the boundaries of the land held by him 
Sections 25 and 37 of Bengal Act VIII of 1869 and 
sections go and gi of the Bengal Tenancy Act have 
conferred the same power on landlords But under the” 
latter Act the right cannot be exercised more than once 
in ten years except under the circumstances specified in 
section 90 This right to measure 1s a necessary inci- 
dent of proprietary right, as 1t enables the landlord to 
ascertain the boundaries and the area of any tenure or 
holding and whether there has been any encroachment 
or increase by alluvion and consequent alteration in 
area, and then if necessary to demand an increase of 
rent on the ground of an increase 1n area 
The right to measure, like the right to enhance Rly proprie- 
rent can be exercised only by a proprietor-in possession Pahl ae 
nd actual receipt of rent <A proprietor who is not 1n_ measure 
ossession 1s not entitled to measure any land within 
he ambit of his estate’ If any question arisesas to 
the right to measure, the dispute being raised on the 
ground of possession by a third person as proprietor or 
tenure-holder, the Court has only to look to actual pos- 
session by receipt of rent Under Act VIII of 1885 (Sec. 
60) a proprietor whose name is registered under Act 
VII (BC.) of 1876 1s presumed to be in possession, 
having the right to receive rent, and so he also 1s en- 
titled to measure His right 1s not affected by the 
lands having been let out on permanent leases * 


1 Kalee v Ramguttee,6 W R (A&X)10, Pureejanod Bykunt, 7 
W R.96, Krishtov Ram,g W R. 331 Per contra Nundunv Smith, 
7W R 188, Wise v Ram, 7 W R 415, Doorgav Mahomed, 14 


W R 121, 399 
* Rayo Kishen, 4 W R (A&@X)16, Dwarkav Bhowanee, 8 W. 


R. 11, Run Bahadoorv Muloo, 8 W R 149, Tweedie v Ramnarain, 9 
"“W, R, 151 
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A part proprietor of an estate or tenure caanot 
apply for measurement.’ Section 188 of the Bengal 
Tenancy Act prevents any one or more of the co sharers 
unleas all of them join from ashing the assistance of 
a Court to enable him or them to measure the lands 
Notice of an intended measurement must also be given 
by all the jomt proprietors A part proprietor of an 
estate however was held to be competent to apply 
for measurement under section 38 of Act VII] (BC) 
of 1869 (Bengal Act VI of 1862, Sec. 10), if he 
made his co proprietors parties to the proceeding * 
It seems to me however, to be doubtful whether 
the legislature ever inteaded to give a co-proprietor 
such a power 

Under the Acts of 1862 and 1869 a question was 
raised as to the mght of a proprietor or tenure holder 
to measure /athiray lands) The word /akhiray means, 
in ordinary parlance, lands revenue free aa well as rent 
free The zemindar s right to have a measurement made 
tt was held extended only to lands actually rent paying 
and not torent free or revenue free lands* The Bengal 

enancy Act makes the holders of rent free lands 
claiming under titles created since the Permanent 
Settlement tenants within the meaning of section 
3 subsection 3 and it ts only reasonable that a 
landlord should have the mght to enter on and 
measure all lands comprised in his estate or tenure 
other than lands exempt from payment of revenue 
Holdera of revenue free lands are proprietors and 
such lands though lying within the ambit of a rev 


4.) Moolook * Modhoo 16 W R. 126; Shoorender® Bhuggob t 18 
W R. 332; Santecrams Bykruat,19 WR 280 Pearw Raf 20 
W R985; fshane Bosaruddia gC LR. tga. Pe contra Abdoul # 
LaliCha dF LR 1toC 1 g6 se 13C.L R gag. 
Abdool » Lal] I LR. 10Cal 36 
* Ro gy Srecdh ort W R393, «2. 3B OL R App 271 Gohm 
» Enkine t1 WR 4451 Kbugendrow Kantes, 14 W R368. 
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enue-paying estate, can not be measured by the holder 
of the latter * 

If a tenant, on being called upon to attend and 
point out his land and the boundaries thereof, refused 
or neglected to do so, it was not competent for him to 
contest the correctness of the measurement made in 
his absence, provided the Court acting under section g 
of Act VI (BC) of 1862 or section 37 of Act VIII (BC) 
of 1869, had local as well as pecuniary jurisdiction, 
and the person making the application had the rnght 
to do so”? If the person applying to the Court for 
measurement was only a part-owner or was not in 
possession, a measurement made at his instance in the 
absence of the tenant would not be binding So also, if 
the tenant had no notice of the measurement, he would 
_not be bound by 1t® The Bengal Tenancy Act, how- 
ever, lays down that if the tenant refuses or neglects to 
attend, in accordance with an order duly made and 
served under section gt, sub-section 1, the measurement 
made tn his absence shall be presumed to be correct, 
until the contrary 1s shewn * 

Regulation V of 1812 made the issue of a notice 
a necessary preliminary to the institution of a suit for 
an increase of rent This provision was re-enacted in 
section 13 of Act X of 1859 and section 14 of Act VII 
(BC) of 1869 Alarge percentage of enhancement- 
suits failed for defectsin the form of notices or their 
non-service In most instances, the suits were dis- 
missed , 1n others decrees were made declaring the right 
of the landlords to enhance, the prayers for decrees at 
enhanced rates being dismissed A notice of enhancement 
was required to be served in districts or parts of dis- 
tricts, where the Fush year prevailed, in or before the 


} Prosunnomoyee @ Chundernath, 10 W R 361, s¢c.2B DR, 
S.N,5 2 Jadub 7 Etwart, Marsh 498 
> See Ahmuddi ov Kali Krishna, I L R 10 Cal, 895 
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month of Jeyt, and in districts or parts of districts where 
the Bengal: year prevailed, 10 or before the month of 
Pous Under the Bengal Tenancy Act, the landlord 13 
empowered to institute a suit for enhancement, without 
the previous service of auy notice and the decree 
ta such a sutt should contain a direction as to time 
when it 19 to take effect Section 154 of the Bengal 
Tenancy Act provides that a decree for enhancement 
of rent 1f passedin a suit instituted 10 the first eight 
months of an agricultural year, shall ordinanly take 
effect ou the commencement of the next agricultural 
year and in 1 suit instituted in the last four months of 
an agnicultural year on the commencement of the 
agricultural year next but one following But the 
Court may for special reasons fix a Jater date for the 
operation of any decree for enhanced rent 
eee - Under the Bengal Tenancy Act enhancement of 
hancement. rent may be directed to be gradual for any nomber 
of years not exceeding five’ No suit for enhance 
ment on the ground that the rate of rent paid 1s below 
the prevailing rate or on the ground of a rise 10 
prices 1s maintainable if within the fifteen years 
next preceding its institution the rent has been en 
hanced by contract made after the 2nd March 1883 
or commuted under section 40 or if a decree en 
hancing the rent bas been passed on either of the 
grounds aforesaid or a suit for enhancement dismissed 
on its ments * 
ean of A suit for reduction of rent is as we have seen 
decrealneults the only means by which a tendnt may under Act 
for reduftion, Vit] of 1885 claim an abatement. But the Bengal 
Tenancy Act bas made no provision as to the 
form of a decree in such a suit and the time of 
Its operation It is obviously left to the discretion 
of the Court 
oe ay ae det ate is Stee ee 
' AG VII of 1885, Sec. 9 * hid, Sec, 37 Sub_Sec. (1). 
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If any dispute arises as to the terms and conditions 
under which a tenant holds or as to other incidents of 
the tenancy, the Court having jurisdiction may decide it 
In the districts where Act X of 1859 1s still 1n force, the 
incidents are determined by the Collector’s courts Sec- 
tions 8 and g of the Act corresponding with sections g 
and ro of Act VIII (B C) of 1869 prescribed a rough pro- 
cedure for the delivery of pottahs and kabuliats Section 
2 of these Acts, following the old Regulations as to 
the delivery of pottahs to tenants, declared the right 
of every ratyat to receive a pottah The instrument 
had .to specify the quantity of land, with boundaries, 
the amount of annual rent, the instalments of rent 
and any special conditions of the lease The inten- 
tion of the Legislature was that there should be a 
written record of the exact terms and incidents of the 
tenancy, so that future disputes might be avoided. If 
the tenant desired to have a pottah he could institute a suit 
for the purpose, and the Court was to take evidence 
and determine the questions as to which the parties 
differed 

A raiyat with a right of occupancy was entitled, when 
there were disputes and differences between the parties 
and the terms of the contract were difficult to ascertain, 
to a pottah on such terms as to the Court might seem 
fair and equitable under the circumstances of the 
case Ratyats with rights of occupancy were the only 
class of persons who were interested in suing for 
pottahs But no suit could be entertained, unless the 
relationship of Jandlord and tenant existed, and the 
tenant was in possession of the land Questions of 
title or the right of the tenant to hold the land could not 
be determined in suits for pottahs,* 


1 Campbell 9 Kussen, Marsh Rep, 67, Haree Parsadv Asmut, 
Marsh Rep gg, Syed v Bakur, 3 W R (A& X) 3, Bharut v 
Oseemooddeen, 6W R. (Act X) 56 
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When the landlord desired to have a kadusiat ora 
counter part engagement from a raiyat, be was bound to 
tender a pottah to the ratyat, such as the ratyat was en 
titled to get, and he was not entitled to a kabuliat by z 
suit if he had not previous to its institution tendered to 
the raryat a pottah specifying the terms and incidents of 
the tenancy Suits for kabuhats became generally 
unsuccessful for non tender of pottahs or erroneous 
statements therein* A suit for a kabuliat was not 
intended tobe a suit for enhancement Its principal 
object was to record the incidents of the tenancy 
Neither could a landlord convert a suit for a kabultat 
into one for establishing the relationship of landlord and 
tenant or indirectly get the trial of the question of the 
validity of a lease already granted or any question as to 
title to land It is unnecessary to add that one of a 
number of co proprietors could not under the Acts of 
1859 and 1869 sue atenant fora kabulat for a propor 
tionate part of a holding, nor could he sue a tenant for 
a separate kabuliat for his own share of the reat.* 

‘enancy Act is simpler and easier to work ou ither 
he Tandlord or the tenant whether he is an occup 

tyat or not, may sue lor the determination of the 

cidents of the tenancy te the terma and condition# 
thereat aad all” of any ol Theaters speared Ta 
he section ourt having jurisdiction to de 
termine a suit for possession of the land has power to 
entertain an application under the section and an 
order passed thereon bas the effect of adecree and is 
subject to the like appeal as a decree. But an applica 
tion under the section cannot be converted into a suit to 
determine mghts to land or the existence of the relation 


ship of landlord andtenant. In Bhupendro Narayan 
a a geen 
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Dutt and others vy Nemye Chand Mondul,' the High 
Court held that a Court acting under the section was 
bound to go into and decide the question of the validity 
of the lease under which the defendant held This ruling 
was notin accordance with the rulings under the sec- 
tions of the Acts of 1859 and 1869, dealing with pottahs 
and kabuliits The question was referred toa Full Bench’, 
and the decision in Bhupendro Narayan Dutiv Nemye 
Chand Vondul was practically overruled, and it was held 
that a Court dealing with a case under section 158 of th 
Bengal Tenancy Act had the same limited powers as the 
Collector under sections 8 and g of Act X of 18509. 

Chapter X of the Bengal Tenancy Act contains 
rules of procedure for the record-of-rights and settle- 
ment of rents of tenants in an estate or tenure or 
any other local area The law asto enhancement or 
abatement of rent and the determination of the incidents 
of tenancy, applicable to an individual tenure-holder or 
raiyat, 1s also applicable in proceedings under chapter X.° 
The cadastral survey under the Act deals with a large 
and cultivated tract, inhabited by a number of raiyats, 
the main objects of a proceeding before a revenue-officer 
being to obtain uniformity inthe rate of rent and adjust- 
ment of disputes between landlords and tenants If rent 
is settled, the enhancement or abatement, as the case 
may be, 1s intended to be uniform throughout, the 
equalisation of rent being disturbed only where a ratyat 
or a class of ratyats 1s entitled to hold for some special 
causes at favourable rates 

What the delivery of a pottah and the taking ofa 
kabuliat or the determination of the incidents of the 
enancy is to an individual rai ra particular holding, 
he record-of-rights 1s to all the raryats in a local area. 
I EVELDE gUiceT acting Under chapter X of the Bengal 


Tenancy Act and preparing merely a record-of-rights, 


1TLR 15 Cal 627 * Debendro v Bhupendro, I LR 19 Cal 182 
2 Gouri v Reily, I L R 20 Cal, 579 


Vv (1) 


377 


Record-of- 
rights and 
settlement of 
rent 


Powers and 
duties of a 
revenue.-officer 
in preparing a 
record-of. 
tights 


378 


RAIVATS, 


has to find out the existing state of things and hie duties 
are similar to those of a Collector ora Court ander section 
10 of Act VI(BC) of 1862 and section 38 of Act VIII 
(BC) of 1869 Under the Acts of 1862 and 1869 the 
panes of aCollector or a Court were limited to re 
cording what was and not what ought to have been The 
duties of a revenue officer are prescribed in sections 102 
and 103 of the Act of 1885 and in the rules made by the 
Local Government as to cadastral surveys A revenue 
officer has the same powers as a Civil Court in deter 
mining the particulars given im section 102 But though 
¢ must find out the name of the landlord of a tenant it 
has been held that he cannot determine questions involv 
ing boundary disputes’ or the validity of a revenue free 
gtant setup by a person in actual oecupation of any 
piece of land* If the propnetor of a neighbouring 
estate claims to be in possession of any piece of land as a 
part of his own estate the revenue officer has no juris 
diction to try whether the land appertains to his estate 
or the estate which 1s being surveyed At most, he 
may under the Survey Act of 1875* summarily determine 
the question of present possession So if a third person 
sets up a claim to possession under a title to hold the land 
revenue free based on a grant made before the Perma 
nent Settlement the revenue officer it has been held 
should withhold his handsand refer the parties to a Civil 
Court.* The claim however must bea Jona fide one and 
not intended to frustrate the survey or record of rights. 
If on the other hand a2 person in actual occupation sets 
up a rent free title acquired subsequent to the Permanent 
Settlement he becomes a tenant within the meaning of 
the Bengal Tenancy Act, and the jurisdiction of the rev 
enue-officer is not ousted * The sections of the Act deal 
Noreadro » Srinath I L. R 1g Cal 642; Bidbo » Bhugwas 
I LR 19 Cal 643 
* Secretary ¥ Nitye, IL. Rar Cal 981 Karml © Brojo L LR 


a2 Cal. 24. * ARV (B C.)of 1875 Sec 42, 
* Gokhal w Jodo I LR 17 Cal. 731 


RECORD OF-RIGHILS 


ing with the powcrs and duttes of a revenue officer, and 
the powers of Special Judges appointed under the Act 
and of the High Court on second appeal are not free 
from ambiguity, and the tulings thereon are con- 
sequently not quite in harmony The jurisdiction 
of the ordinary Civil Courts to modify the awards of a 
revenue-officer in matters, which come within his powers 
and duties, 15 also very doubtful 

The revenue-officurs entrusted with the duties of re- 
cording the rights of the tenantry in large areas and 
revising their rents may be cvcellent executive officers, 
but are not generally persons who have proper judicial 
training The procedure adopted by them 1s practi- 
cally summary, and the people have not much con- 
fidence in their decisions The circumstances, which in- 
duced the Government of Bengal to repeal Act X of 1859 
in the Regulation districts and to transfer in 1869 the 
jurisdiction in the trial of cases between landlord and 
tenant tothe ordinary Civil Courts, exist even at the pres- 
ent day, and although in theory the Collectors of 
districts and their subordinates may be supposed to be 
more conversant with questions about land - its produce 
and productive power—in any particular locality than the 
local Moonsiffs and Subordinate Judges, the truth seems 
to be that they are far inferior to the latter in judicial 
power and acumen All that can be said in favour of the 
executive officers is that they have a rough and ready 
way of cutting gordian knots However that may be, 
Chapter X of the Bengal Tenancy Act requires consid- 
erable modifications The experience of ten years since 
the passing of the Act should be utilised without any 
bias for either the executive or the judicial officers of the 
Crown. All necessary powers for the satisfactory and 
final adjustment of the various kinds of disputes that 
may and do frequently arise in recording or settling rents 
and determining the :+lationship of landlord and tenant, 
—in finally determining all the particulars noted in 
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section 102,—should be given to competent officers, and 
appeals to the highest tribunalin the country should 
be allowed on all questions of vital importance, so that 
there may be complete finality and no conflict of jung 
dictions after trial by one set of judges Summary 
decisions based on present possession and references 
to or revision by Civil Courts leading to suspension 
of proceedings are anomalous and productive of 
mischief 

After making the necessary enquiries by survey 
and measurement and taking evidence as to rates of 
rent &c. a revenue-officer is required by section 105 
of Act VIII of 1885 to publish locally a draft record 
called the Ahkasra* If objections are made as to 
particular entries he should decide them ? and an appeal 
les agaist bis order as to any particular entry to the 
Special Judge appornted by the Local Government under 
section 108 The decision of the Special Judge may 
be revised by the High Court in second appeal if 
there ta merely a record of mghts and not a settlement 
of rent* The decision thus arrived at after a dis¥ 
pute as to any particular entry seems to be final and 
conclusive * As regards undisputed entries there 1s 
a presumption as to their correctness until the contrary 
1s proved * 

Rent may be settled under section 104 on the 
application of either the landlord or the tenants. The 
rules of law that should guide a revenue officer in settling 
rents are not given in chapter X of the Act, but ho is 
apparently bound by the same rules as a Civil Court in 
particular cases of enhancement or abatement of rent 
Ing proceeding under section 104, rent may be en 
hanced or reduced and the rates of rent may be 


Raley framed by the Local Gover ment Nos, 30 to 34+ 
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equalised with respect to the ratyats as a mass. 
Either the landlord or the raryats or any of them may 
contest the enhancement or abatement of rent, as the 
case may be, and the Special Judge appointed by the 
Local Government may hear appeals against the orders 
of a revenue officer on such objections* No second 
appeal, however, lies to the High Court inacase of 
settlement of rent, the decision of the Special Judge 
being final * 

When rent 1s settled under chapter X, it takes effect 
from the beginning of the agricultural year next after 
the final publication of the record by the revenue-officer ° 
Except on the ground of landlord’s improvement or sub- 
sequent alteration in the area of a tenure or holding, the 
rent so settled ts not hable to any alteration for a period 
of fifteen years from the date of the final publication of 
the record in the case of an occupancy-raiyat or five 
years in the case of a non-occupancy-raryat. 

The agrarian disturbances in the district of Pabna 
and parts of the districts adjoining it had induced 
the Government of Bengal to pass a short Act* 
known as the Agrarian Disputes Act of 1876 The 
special procedure laid down in that Act was applicable 
only in exceptional cases, where the relation between 
the landlord and the tenants as a class was very much 
straitened Section 112 of the Bengal Tenancy Act has 
conferred upon the Local Government the same powers 
as the Agrarian Disputes Act These powers have 
not been exercised in recent years The Local Gov- 
ernment may exercise its powers only with the previ- 
ous sanction of the Governor-General in Council. 


* A& VIII of 1885, Sec 108 

* Shewbarat v7 Nirpat, I L R. 16 Cal 596, Lala Kirut Naraingv 
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The rent of a non-occupancy rasyat may be enhanced 
under the procedure laid down in section 46 of the Ben 
gal Tenancy Act The Court is required to find out what 
rentis fair and equitable which, in the words of the 
Bengal Tenancy Act should be determined by reference 
to rents generally paid by ratyats for lands of similar des- 
cription and with like advantages io the same village If 
the raiyat agrees to pay the rent so determined, be 1s 
entitled to remarn 1n occupation of his holding at that rent 
for a term of five years from the date of the agreement. 
But on the expiration of that term, his rent may be 
again vaned and he may be called upon to pay what the 
Court may consider fair and equitable at the time The 
tules as to enhancement of rent are necessaruy much 
the same as those with respect to occupancy ratyats, 
though non occupancy raiyata have not many of the 
privileges of occupancy raiyats A revenue-officer may 
in a proceeding under chapter X settle the rents payable 
by non-occupancy ratyats tn any local area in accordance 
with the rules laid down in section 46, and the rent of 
a holding so settled cannot also be vaned within five 
years, except fur alteration of area or improvement by 


landlord 
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In ancient times, the three principal sources of a Sources of 
king’s revenue in India were his share in the pro- [Venmt i 
duce of agricultural Jands (va/z), taxes levied upon India 
homestead lands either in villages or towns (£@ra) and” 
taxes realised from persons carrying on trades and in- 
dustries (su/éa) The great lawgiver says—‘' The king, 
who receiving va/i, kara and sulka does not afford pro- 
tection to his subjects, goes into hell ”’ 

Of these three sources of royal revenue, the most im- Val. 
portant was va/z, and reference was frequently made to 
it by the text-writers? The Anglo-Indian Government 
has, hike the Mahomedan Government, devoted its best 
attention to this important branch of royal revenue and 
to the protection of the agricultural population by whom 
it 1s payable 

In ancient days and throughout the Hindu period, Kara 
the word kara was used for<money-rent payable 
for land, as distinguished from a share of the pro- 
duce of agricultural land) The money-rent payable 
for homestead lands by artisans, tradesmen and 
labourers, quit-rent paid by persons who were favour- 
ed by the king and who held under royal grants, 
and all other taxes paid forthe use and occupation of 
land or water came within this branch of revenue In 
agricultural villages, a shop-keeper supplying articles 
to the agricultural population was required to pay the 
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tax known as dara for his homestead Iand The income 
from this source, however, was small and very little im 
portance was attached to it, though the freak of Janguage 
has transmitted the word tothe present day, and it has 
now a much wider significance, andthe word ra/; has 
dropped down tn the course of time 

Sudha (duties) which included vanous items of income 
such as market-dues duties on articles imported and ex 
ported and the fees realised from mechanics and artisans 
became more and more an mncreasing source of income 
with the progress of society In the later Hindu period 
and during the Mahomedan penod, it played a very im 
portant part in the finances of the Indian government 

The homestead lands occupied by the bigher classes 
of people in Indian society were generally revenue- 
free, the exemption being due to causes which I 
have already attempted to expfain 7 The homestead lands 
of the agricultural population and their w«uddastu 
¢ lands outside the homestead but necessary for 
Guar than gvciltaral purpates west along with thelr 
rately payable 
Yor them the incidents were generally the same as 
ibove-o arable Tands FW a Teiyat holda a piece of 
land asa part of an agricultural holding all the incidents 
of occupancy mght attach to it as to the rest of the 
lands in the holding If :t 1s not a part of an agricultu 
holding butis land in the same village held under the 
same landlord and necessary for the habitation of the 
ralyat and his family local custom and usage regulate its 
inadents, and, subject to such local custom or usage the 
provisions of the Bengal Tenancy Act are applicable * 
But as regards homestead lands of a character different 
from either of the above the Rent Acts of 1859 and 
Tes ee es 
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1869 and the Bengal Icnancy Act have no application 
is them’ If a raryat holds agricultural land under one 
landlord and homestead land under another, he cannot 
acquire a right of occupancy in the latter A person 
who has acquired a piece of land for residence and 
not for cultivation 15 not a razyaé with respect to tt, 
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if it i9 mot a part of an agricultural holding The o¢s s/g2a,, 


volding of ayricultural land in_one village does not 


ntitle a person to be a “ settled ratyat” with respect to 
omestead-land held in another village or under a_dif- 


erent landlord” “The mere | “fact that a person cultivates 
land_himself_or by hired_I. hired labour does not make him 
a vatyat with respect to land held by him for a shop 
n an adjoining town An indigo planter, who has ac- 
quired a right of occupancy with respect to tndigo lands, 
may have his residence in the civil station of the 
district in which he has his factory, or a tea planter may 
‘have similar residence within the municipal limits of 
ithe town of Darjeeling, but he ts not entitled to claim 
a right of occupancy with respect to the land held by 
him for such residence 

There are no legislative provisions as to non agricul- 
tural lands, except such as are contained in the Trans- 
fer of Property Act, the Indian Contract Act and 
stray sections in the Revenue and Rent laws Act 
X of 1859 and Act VIII (B C) of 1869, as I have said, 
did not touch the question of the rights and habuili- 
ties of tenants of homestead and other non-agricultural 
lands, though the ever-increasing population, agricul- 
tural as well as non-agricultural, demanded legis- 
Jation When Act VIII of 1885 was in course of 
preparation, an unsuccessful attempt was made to 
have a comprehensive code for lands agricultural 
as well as non agricultural The rules of justice, equity 


%' Kalee v Kalee, 11 W R 183, Nymooddee v. Moncrieff, 12 W R 
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and good conscience are not alwaya easy of access, 
and mistakes are common Custom and local usage are 
generally difficult to prove The invocation of the pmn 
ciples of the law of landlord and tenant, as it prevails 
in England without reference to the instincts and con 
ditions of hfe of the peaple of this country, 18 occasion 
ally a source of great mischief Trained tn England 
trained in thoughts pecuhar to the English people, 
mapy of the judges and Jawyers i this country believe 
the English rules of land law to be the most equit 
able and just and they are tempted to apply them to 
tenancy in this country whenever they bave to decide 
cases according to justice equity and good conscience 
Even the Legislature 1s not entirely free from this vice 
of adopting exotic principles without regard to the 
customs and habits of thought of the people to be gov 
erned by them Toa nation which has the most sacred 
regard for the land where its ancestors lived, to persons 
who have extraordinary deep affection for ancestral 
homesteads—dearer than heaven itself the idea that no 
ngbt can be acquired in homestead land, however long 
the period of occupation may be 1s repugnant in the ex 
treme. People have generally a notion that the holder 
of a piece of homestead land acquires by long occupation 
the mght to continue in possession of it and the legal 
profession and the judges have very frequently to un 
deceive them. The Aardshtp of the faw as it is at 
present administered is well known An abortive 
attempt was made to remedy the evil by legislative 
enactment but the opposition was strong There is now 
no chance of the legislature interfering in tho matter, at 
least for some time to come 
The chapter on -Leases in the Transfer of Prop 
erty Act is short and the interpretation of the 
few sections is not always easy For the sake of 
convenience however I shall adopt the arrangement 
given in the Act Much of what bas already been said as 
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to the incidents of temporary leases applies to leases of 
non-agricultural lands The relationship between the 
landlord aid tenant may, however, be complicated by 
substantial structures being raised on the land But it 
1s doubtful how far the rules laid down in the Transfer 
of Property Act may regulate the incidents of tenancies 
(created before it came into operation Substantive laws 
do not, unless retrospective effect be clearly intended to 
be given, affect the vested rights of parties, and the 
Transfer of Property A:t has aloo expressly provided 
in section 2 that “nothing contained in the Act 
shall be deemed to affect any right or lability arising 
out of a legal relation constituted before the Act 
came into force, or any relief in respect of any such 
right or liability ” If, according to the law, as under- 
stood before the passing of the Act, a tenant of home- 
stead-land, who had been allowed by the landlord to erect 
buildings on it, had the right to erect further buildings, 
for the accommodation of himself and his family, section 
108, cl (p) ought not to affect that nght The Act 
itself 1s not exhaustive It defines and amends certain 
parts only of the law relating to voluntary transfers 
ater _vivos, and does not affect the terms of any 
aaa not inconsistent with the provisions of the 
Act * 

As in the case of agricultural lands, the notion 
that now underlies all tenancies of homestead-lands 
as also other non-agricultural lands 1s that the absolute 
proprietary right is in the landlord He may, by 
creating a subordinate tenure, have his right curtailed 
to the extent indicated by the contract, but the 
tenant in actual occupation has ordinarily no other 
right than what is given expressly or by neces- 
sary implication by it Custom and local usage may 
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import nghts and liabilities not inconsistent with the 
express covenants in the contract In the absence 
of any unambiguous condition as to the duration 
of alease a tenant holds from month to month or 
from year to year and 1s lable to be ejected after the 
service of a proper notice toquit The tenant acquires 


go right by mere occupation He has no statutory nght 
18 agricultural neighbours have. Rent may be en 
hanced at the option of the landlord alter the expiration 


f the term of the lease, and ordinarily the law places 
aolinit fo bs demas 
Regulation XLIV of 1793 the firat law passed for 


the sale of estates for arreara of revenue encouraged the 
erection of buildings or dwelling houses by enacting! 
at a purchaser on a sale for arrears was _not_entitl 
ed to eject tenants who had erected dwelling houses on 
the lands leased to them by the defaulter+ This pro- 
sion was repeated in the Sale Laws passed from 
time to time and has still a place in the existing laws 
for the sales for arrears of revenue* or rent® This pro- 
tection from eviction extends to leases of land wherd 
on manufactories and other permanent buildings‘ have 
been erected and lands whereon tanks, permanent 
gardens plantations canals places of worship and bum 
ing and bunal grounds have been made A aale free of 
ncumbrances vests in the purchaser the right to cancel 
Srperpetual leases granted by the defauller’ but though 
a permanent lease at fixed rent of land made for the 
erection of buildings or manufactories may ba cancelled 
on a sale for arrears the tenant must be allowed to re 
main on the land on payment of fair and equitable rent, 


1 Reg XLIV of 1793 Sec. 9. 
AG& XL of 1859, Seo, 37 cl (4); Act VIT (B.C )of 1858, Sec 12 
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Bhago «= Ram I LR. g Cal. 293; Ajgar es Asmot 1 URS 
Cal. tro, 


HOME STB AVD-LANDS 


he land being rable to be as sessed at a higher or pre- 
‘auing rate, without reference to the original contract. 
jyectment does not necessarily follow the cancellation of 
t lease. 

A sutt for the enhancement of rent of non-agricultural 
and, when the law does not allow the eyectment of the 
nant on the expiry or cancellation of his lease, 1s 
naintainable mn the ordinary Crvil Courts? There were 
many instances of enhancement of rent through 
the medium of the Revenue Courts, when Act X of 
1859 was in force and the Act was supposed to 
apply to all kinds of tenancies, but according to 
the wiew taken by most of the judges of the High 
Court,? the Revenue Courts had no jurisdiction to 
entertain suits with respect to homestead-lands, and 
the decrees passed by them were ultra vires. If a 
tenant, however, has paid at the enhanced rate according 
toany decree passed by a Revenue Court, that fact 
will go against the permanency of the tenure, but the 
judgment and decree are inadmissible for any other pur- 
pose, having been passed by an incompetent court 
There 1s no codified law for a suit for enhancement of 
rent of non-agricultural lands Section 11 of the Code of 
Civil Procedure (Act XIV of 1882) empowers the Civil 
Courts to entertain and try all suits of a civil nature , and 

gin trying a suit for the enhancement of rent of non-agri- 
cultural land, a Court must act according to principles 
of justice, equity and good conscience 

It has been held that a proper notice of enhance- 
ment is a necessary preliminarv to a suit for the 
enhancement of rent of non-agricultural land, just 
as it was in suits for enhancement under Act X of 
1859 and Bengal Act VIII of 1869% But with the 
repeal of the procedure laid down in those Acts and the 


* Thomas v Greedhur, W R, Sp Vol (A& X)gQg 
? Ante pp 285-6 
* Ante pp 373-4. 
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subatitution of the procedure in Act VIII of 1885 dis 
pensing with the previous service of any notice the 
procedure 1n suits for enhancement of rent of non agri 
cultural lands oughtto be changed as an unnecessary 
preamble [ think no notice will now be deemed necessary, 
and our Courts must determine what rent 18 fair and 
equitable whenever reat is enhaoceable by aut and 
the landlord wants an increase A decree for enhance- 
ment may be directed to come into operation at a 
reasonable time subsequent to the institution of the suit 

Tenants holding permanent gardens and plantations 
are protected if the occupation of the tenant has been 
long enough for the acquisition of occupancy right, but 
the protection afforded by the Sale Laws extends to all 
leases without reference to the period of occupation by 
the tenant The general incidents of the tenancy of land 
used for purposes other than agricultural are the same 
in all cases* Fu/kars or fisheries as algo Janda used for 
fats Sasars and shops come within the same category 

A lease is a transfer of the lease hold premises to 
be held by the lessee under the covenants and con 
ditions expressed in the contract or implied by law, 
and the lessor may create any interest in the lessee, 
sanctioned by the policy of law, within the limit of 
bis own interest in the property? A full owner 
1A possession ma} demise land on any terms and 
conditions, consistent with the policy of law A contract 
of lease binds the heirs representatives and assigns 
of the lessor as well as the lessee with respect to 
covenants that tun with the lands? Even if the lessor i 
not 10 possession and has merely a mght to possession 
he may grant a lease which is to come into operation 
as soon as he 1s entitled to actual possession =A mere 
night of entry, whether immediate or future, may be 


' Gobind # Joy LL RiaCal 327 
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demised by a lease, but a lessor who has a right to re- 
enter only on a breach of condition by a lessee cannot 
give the right to a new lessee to sue upon the 
breach oft the condition’ Neither can a person, en- 
titled to the possession of immovable property on the 
death of a Hindu female, bind himself by a lease execut- 
ed by him during the life time of such a female, his 
right being a mere possibility , but he may give a 
valid title to a lessee, which may enure after her 
death, by assenting to the lease The holder of an 
estate for life or a person holding an estate for a term 
of years may grant leases, but they cannot enure 
beyond the life or the term of the lease of the grantor 
himself On the determination of the lease, the true 
owner 1s entitled to the possession of the land in the 
same state in which it was at the date of the demise 

In the absence of a contract or distinct proof of cus 
tom or local usage, a tenancy for manufacturing 
purposes 1s deemed, according to the Transfer of 
Property Act, to be a lease from year to year, and 
a tenancy of ordinary homestead-land to be a leasé 
from month to month? Leases of land in the mofusstl 
are, however, with rare exceptions, annual, the rent 
being payable according to the Bengal: Calendar, where 
the Bengali year prevails, or the Fush or Whilaity 
Calendar In Bengal proper, a year of tenancy generally 
ends on the last day of Chaitra, and in Behar and Orissa 
on the last day of the lunar month of Bhadra_ Notwith- 
standing what 1s contained in section 106 of the Trans- 
fer of Property Act, the vast majority of leases of 
non-agricultural lands are thus from year to year, termin- 
able only at the end of the year Tenancies from month 
to month are only found to exist in very populous 
cities and within municipal limits In fact, having re- 


' Hunt v Bishop, 22 L J Ex 337, Huntv Remnant, 23L J Ex 
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ard to the well known practice in the mofussil of the 
country leases of immovable property ought to be held 
from very slight evidence to be from year to year in the 
absence of well proved contract or local custori or usage 
to the contrary notwithstanding that the Transfer of 
Property Act has laid down a contrary rule’ A Tenancy 
from year to year can be determined only by a six 
months notice to end with the last day of the year? 
These leases are transferable absolutely or by way 
of mortgage though notwithstanding the transfer, the 
orginal lessee does not cease to be subject to any 
of the habilities attaching to the lease The transferee 
of such interest may again transfer it ® But the express 
terms of a contract or any local usage which must be dis 
tinctly proved in each case may make a lease of non 
agricultural land non transferable The fact that in an 
ordinary lease of agricultural land the mght of an oc 
cupancy or non occupancy ratyat 1s not transferable by 
jaw leads people to think that leases of homestead lands 
are also non transferable Before the Transfer of Prop- 
erty Act came into force the law was supposed to be 
that without an express contract and in the absence of 
local usage, tenure» of non agricultural land were not 
transferable * [n MNoraindra Narain Rat v fshan 
Chandra Sen* it was beld that on the transfer of a mht 
of occupancy the transferee, in the absence of custom 
or established local usage became a trespasser and 
the same rule was applied to leases of non agricultural 
lands But in Benmadhab Banerjee v Fatkrishna 
Ree * Peacock C J said—~ Speaking for myself 
I abould say that if one man grants a tenure to another 


Kisherl » Nuod LL. R 23 Cal 720. 

Kishod » Nondkumar 1 LR. 24,Cal 720 

AG IV of 1882, Sec. 108, ef. (7) 

* Kripaw Darga L LR. 1s Cal 89. 

wgZB LR azgec, aa W Raa See ante pp. 299-300 
7 BLL 1sa,sc, 1a W R.4gs. 
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for the purpose of hving upon the land, that tenure, in 
the absence of any evidence to the contrary, Would be 
assignable oT know of no Jaw which prohibits a man 
Who gets bind for the purpose of building from assigning 
his interest init to another By assigning ins interest, 
he does not necessarily get ridof his lability to pay 
the rentresersed \Vtenant who assigns his interest does 
not, mm my opmion, commit such forfeiture of his rights 
as to cntith the Icssor to treat such rights as altogether 
non-existent, and to turn him out of possession ” 
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. e ow 
In the absence of a contract or local usage to the Herstabslity 


contrary, the myht of a lessee 15 heritable and 1s capable 
of being bequeathed according to the laws of testament- 
ary and intastate succession 


During the continuance of the lease, the lessee ot 
is bound to use the land as a person of ordinary and during 
lease 


prudence would do* He must not use or permit 
another to usc i for a purpose other than that for 
which the lease hay been granted - Land let out for use 
as homestead ought not to be used for digging a tank, 
nor has the tenant the right to dig earth for the pur 
pose of making bricks Such a use of the Jand 1s 
opposed to the original purpose of the tenancy and ts 
supposed to deteriorate its value ? 

In the absence of an express contract,a temporary 
lessee 1s also not entitled to work mines or quarries, not 
open when the lease was granted, or to commit any other 
act which 1s permanently injurious to the land de- 
mised * But I think a person, holding under a perma- 
Ramnad, I LR 16 Mad 407 See also Meux v Cobley, 2 Ch (1892) 


253 

* Bholat v The Rajah of Bans, IL R 4 All 174, Noynav 
Ruptkun, 1 L R g Cal 609 

? Nicholl vy Tarinee, 23 W R 298 Tariniv Debnarayan,8B LR 
App 69, Manjndrov Moneeruddeen, 11 B L R App 40, Laksh. 
mana v Ramachandra,I LR 10 Mad 351 

‘In re Purmanandas,I L R 7 Bom 109 
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nent lease in which there is no reversion to the land 
lord, has the right to open mines and if he does so his 
act, unless there 18 an express covenant to the contrary, 
does not amount to legal waste When the lease is 
granted by a proprietor not for any specified purpose 
and he resecves only the mght to receive quit rent in per 
petuity such ause of the land cannot affect him Perma 
nent leases are practically conveyances of land and it 
seems to me that the lessees have full right to use the 
lands demised as they please provided there 1s ample 
security for the proprietors dues Prima facie the 
owner of the surface 1s entitled ex sure nature to every 
thing beneath or within it ~The working of mines does 
not, as a rule permanently injure the land or destroy it 
to the detriment of the landlords interest The same 
thing may be said as to the working of quatries The 
evident intention of the framers of the Transfer of Prop 
erty Act, im inserting clause (0) in section 108 1s to 
prevent temporary lessees from doing such acts as 
may affect the value of the demised premises, and to 
secure, on the termination of a lease, the restoration of 
the property inas good a condition as 1t was at the time 
when the tenant was Grat put into possession In cases of 
permanent leases their termination is neverin the con 
templation of the parties It 1s no doubt the duty of a 
tenant to keep the property as mach as possible, 10 the 
same condition as it was at the beginning of the lease 
but the duty 1» imperative only where the landlord has any 
thing to lose by a change inconsistent with the orginal 
purposes of the tenancy A lessee or a tenant for hfe or 
for years hay as between himself and his Jessor or the 
reversioner the right to work open mines and quarries * 
But he is not entitled it seems to open or work anew 


Smith » Darby L.R.7Q B 716 (722); Newcomen # Coulson 
§ Cb. D 133 (142) Egremont » Egremoat 14Ch. D 158 (162), 
© Owen Eliaa y The Snowdon Slate QuariesCo L.R.4 App Cares 
4$4; Tucker », Linger L.R.8 App Cases sod 
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mine or quarry Such an act on his part amounts 
to legal waste.1 The words of section 108, cl (0) 
are, however, very broad, and apparently includes 
leases of all kinds, irrespective of their duration and 
nature You should remember that the law does not 
import any distinction between the surface and the 
underground, when the contract of lease does not 
convey it in express terms 

According to the law as laid down by the great law- 
giver of ancient India, the king 1s entitled to a half 
share of hidden treasures underneath the earth and 
of minerals, as his share for the protection afforded by 
him to his subjects 2? Medhatith: 11 commenting on the 
word mzneral (dhatu), includes 1n it gold, silver, tron, 
vermillton, collyrium and all other minerals to be worked 
out of the earth or found tn hills and other places ® 
He adds that the king's share 1s not necessarily a half, the 
word ‘half’ (ard/a) being illustrative only, the king being 
entitled toa sixth or any other share according to custom 
The text and the gloss, however, refer to a state of things 
quite different from what we have at the present day 
The Anglo-[ndian Government has, by the Permanent 
Settlement, | accepted fixed sums as revenue in lieu of all 
the nights 1t | it had either as proprietor of the soil or as the 
protector of tts of its subjects [t reserved no right whatsoever, 
except as to treasures under the Treasure Trove Act * 


1 AG IV of 1882, Sec 108, cl (0) The law as to mines isina 
doubtful state in Bengal As regards Ghatwali lands see p 263 See 
also Gordon Stuart & Co v Tikattnee, W R ( 1864) 370 
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waafa aint wanes ifterfenfeargaasitafa * * *  searfafa 
game WATT aa, —Medhatitht’s Commentary See also Nandan’s 
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inerals must necessarily pass with the mght to the 

durface The present theory of the proprietary night 
of the Government 13 not consistent with the Hindu 
theory of the kings mght to a share of the pro 
duce or of hidden treasures and minerals, and the 
Anglo Indian Government having accepted and acted 
upon the theory of the proprictorship of the soil cannot 
now claim a share of the minerals on the latter theory 
The transfer to permanent tenure holders of the nght 
which the zemindars derived from the government nec 
essarily conveys the nght to the minerals underneath 

The lessee must not without the lessor’s consent 
erect on the property any permanent structures? If 
land {s let out for use as homestead by raising strac 
tures such as are ordinanly used 1m this country—the 
structures being easily removable —the erectlon by the 
tenant of brick houses not easily removable is an use df 
the land to which the landlord may object. [f however 
the landlord instead of objecting to the erection of a 
brick house remains passive and allows it to be 
built knowimg that his secumty for rent would 
be enormously increased by it he should not after 
wards be allowed to sue the tenant for misuse of 
the land? The landlord may restrain hia tenant 
from erecting without bis consent substantial build 
ings by getting an injunction issued in time * 
but it 18 contrary to all praociples of equity and 
good conscience to allow him to insist upon the 
removal of a building at the termination of the 
lease. It 139 therefore an obligation in the tenant 
not to erect such building as would throw obstacles 
to the landlords undoubted right of reentry at the 
termination of the lease The ght of the tenant 
to remove, during the continuance of the leasc, all 

AGIV of 1892, Sec. 108, cl. () 

Noyna # Ropikua LL. Rg Cal. dog. 

Jagganath » Prosonno gC LR aa 
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things he has attached to’ the earth’ 1s one for his 

own benefit, which he may or may not avail himself of 

Ifhe wishes to continue on the land having without objec- 

tion raised during the term of the lease substantial struc- 

tures, the landlord cannot eject him No Court will 

permit aman knowingly though passively to encourage 

another to lay out money in improving his property, and 

then to assert his legal right against him, without 

at least, making him pay full compensation forthe money g 
that has been expended Equity intervenes and prevents 
the landlord from turning out a tenant who has erected 
substantial structures on the land,*® to his hnowledge or 
with his consent, which may be presumed from his previ 
ous non action If he waits till the building 1s completed, 
and then asks a Court of justice to eyect the tenant or have 
the building removed during the pendency of the lease, 
a mandatory injunction will not generally be granted 
[tis always in the discretion of the Court to grant 
injunctions or not But Courts of law are always reluc- 
tant to help a man, though he may have an undoubted 
right, if he 1s guilty of laches®* The circumstances 
of etch case must be taken into consideration, and if the 
injured man comes into Court at the first opportunity 
after the building has been commenced, an in- 
junction may be granted But if the plaintiff has not 
brought his suit or applhed for an injunction at the 
earliest opportunity, but waited till the building has 
been finished, and then asks the Court to have tt 


Fnjunétion 


' A& IV of 1882, Sec 108, cl (A) 

7 Dannv Spurrier, 7 Ves 131, the Rochdale Canal Co wv King, 
16 B av 630, the Somersetshire Canal Coal Co wv Hurcourt, 24 Beav 
571, Ramsdenv Dyson,L Ri E &1I AC 129, Musst Ram 9 
Sheikh Jan, 3B L R,A C,18,B ov Ja, 7 BL R 153, se, 12 
W R 495. Durgav Brindabun, 7B L R 159, Brajav Stewart, 8 
B LR App 51, Shtb v Bamun Das,8 B L R 237 se, 185W 
360 See A& IV of 1882, Sec 15 


* The Shamnagger Jute Faétory » Ram Narain Chatterjee, I L R 
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temoved a mandatory injunction will not generally be 
granted A mere notice not to continue the erection of 
a balding when not followed by legal proceedings 1s 
not a sufficiently special circumstance for granting such 
arelief' It has however been held in some cases that 
atenants dona fides should be taken into considera 
tion and if he knowingly did an act to the preyudice of 
his landlord equity would not help him * 

You have seen that under the law as is now ad 
ministered occupation of homestead land whatever 
the penod may be does not create in the tenant 
any mght to continue on the land after the de 
termination of the lease which may be effected by, 
a legal notice to quit* A presumption of per 
manency may however anse from long occupation 
at uniform rent if the omginal grant is lost and 18 not 
provable The conduct of the parties may ratae an 
inference that the Jost grant created a permanent 
tenure I[t has been held that where Jand is let out 
for the tenant s residence and he has with the know 
ledge of the fandlord laid out large sums upon the 
land in buildings or other substantial improvements 
that fact coupled with long continued enjoyment of the 
property may justify the presumption of a permanent 
grant if ¢he original conditions of the tenancy are 
incapable of being ascertamed* If a tenant, hold 
ing under a temporary lease of which the ongin is 
known or is easily provable erects buildings on his 
land it may be said that he does it at his own risk 


5 Benodee Soudaminay LL R.16Cal agzand the cases thercia 
chted Forsunds Ake 3C LR, 194. 
Addoyto # P ter 17 W R383 2 13B LR 417 (note); Moher 
v Ram at W R400 Prosunngs Sheikh Ratton I LR. 3 Cal. 6965 
Taruk » Shyama,8C. LR. 50; Prosunno » Jaguanath 10 C, L. R. 
251 Arut # Prandbone 1, LR. 10 Cal 502 
Prosannae J gunsath 10 C LR ag: Gorlada ® Aylnuddla ¢t 
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and as held in some cases, the tenant may not be entitled 
to plead the landlord’s acquiescence in a suit for eject 
ment A Court of Justice may also in such a case require 
the landlord to pay compensation to the tenant before 
granting a decree for eyectment, or may direct a removal 
of the buildings But if the origin of the tenancy 1s un- 
known, and the exact terms are difficult to ascertain on 
account of unavoidable loss of evidence, and the tenant’s 
occupation ts not sufficiently long, the landlord should 
have no other right than to obtain fair and equitable rent, 
there being a presumption of the existence of a covenant 
between the parties that there should be no eyectment 
of the tenant, though the rent may be enhanced 

In the absence of any contract express or implied, a 
lessee holding non-agricultural land either for a term of 
years, or year by year, may transfer by way of sub-lease 
the whole or any part of his interest in the property. But 
the sub-lessee can“have no right higher than that of the 
lessee, and ts lable to be evicted on the determina- 
tion of the lessee’s interest, except in cases of surrender 
by the lessee * 

Instances of leases for building purposes granted by 
Hindu widows are frequent in this country Such a lease 
is good during the life-time of the widow, and in cases 
of proved legal necessity, the after-taker may also be 
bound by the conditions of the lease But supposing the 
after-taker, on the death of a Hindu widow, 1s not so 
bound, a question has arisen as to the right of the lessee 
to the buildings or substantial structures erected on 
the land demised to him Is he entitled to remove 
materials of the buildings? There can be no ques- 
tion as to unsubstantial structures erected by a 
tenant,—structures easily removable Narada speak- 
ing of the right of a tenant holding under a ter- 
minable lease says—“‘If a man builds a hut on land 


1 A& IV of 1882, Sec 108,cl (7) andSec 115 Ante p 241 
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belonging to another and pays rent for it, he should be 
permitted ta take with him the matenals such as grass, 
wood and bncks when leaving the land * Buta res 
ervation was made by the sage if the person tm occupa 
tion by erecting structures was paying no rent for the 
land, and in such a case he should not be permitted to 
take away the materials andon his leaving the land 
they became the property of the land owner* ‘Fagan 
natke * commenting on the above texts would extend 
the rule to all classes of tenants It would seem from 
the texts of Narada andthe comments by Fugannarha 
that sf a tenant quitted Ins homestead land what 
ever his status was after paying all that was due to the 
land owner for rent he was entitled to take away the 
materials but he was not entitled to do so until he dis 
chargedthe landlord s dues The materialsof the tenant s 
structures became the fandowner s property, the price of 
the same on the tenant’s abandonment being set off 
again t unpaid rent Thus according to the anctent 
sages and the Hindu law as understood at the early period 
of the British rule 1n Indsa the technical rule of English 
Naw guidguid plantatur solo cedit was not applicable The 
Hidayab also aays — If a pereon hire unoccupied land 
for the purpose of building or planting it 18 incumbent 
on the lessee to remove the buildings or trees &c ’* 


1) Gaye! ae oer Gla ae aaa | 
l. apatite fray carafe few — Narada as 
quoted In P rascramedhavs Bibliotheca Indica P rasarasmriti Vol 
Il p 236 See fea Vivada Rato kara, p 168. 
2 @hafen fat y voprafafer | 
fadxtewarms y asa awEr 
are aewisite faaafaiqa fan | 
faficteta aque yfaentats tery t 
Biblictheca Indica Parasarasmrit] Vol. IIL p 236 
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No distinction was made between substantial and un- 
substantial structures The question arose early, as to 
the applicability in India of the English law as to fix- 
tures, and the Sudder Dewan: Adawlut held that it did 
not prevail in this country The custom and usages of 
the country and the law as laid down by the sages were 
given effect to, even where the relationship of 
slandlord and tenant did not exist between the parties * 
In the matter of the petition of Thakoor Chunder 
'‘Paramanick and others,” the question raised was whether 
an assignee from a Hindu widow, whose title 
terminated with her death, was entitled to remove the 
buildings erected by him during her life-time with her 
consent Sir Barnes Peacock, C J, 1n delivering the 
judgment of the Full Bench said — We think it clear 
that according to the usages and customs of the country, 
buildings and other improvements made on land, do not 
by the mere accident of their attachment to the soil, 
become the property of the owner of the soil, and we 
think it should be laid down as a general rule that 1f he 
who makes the improvement is not a mere trespasser, 
but is in possession under any dona fide title or claim 
of title, he is entitled either to remove the materials, 
restoring the land to the state in which it was before 
the improvement was mide or to obtain compensation for 
the value of the building, if 1t is allowed to remain for the 
benefit of the owner of the soil —the option of taking the 
building or allowing the removal of the materials, remain 
ing with the owner of the land, in those cases in which 
the building is not taken down by the builder, during 
the continuance of any estate he may possess ”? 


‘ W G Nhicose Pogose v Niyamatula, S D A (1851) 1517, 
Jankee Singh v Bukhooree, S$ D A (1856) 761, Kalee Pershad v 
Gouree Pershad, 5 W R_ 108 

7BLR (FB) 505,5¢,6 W R 228 Ante pp 34-5 

* See also Sib 7 Baman,8 BL R 237, se, 15 W R 360, Russick 
v Lokenath,I L R 5 Cal 688, Juggut 7 Dwarka,! L R & Cal. 582, 
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The inapphcability in India of the technical rule 
as to fixtures is further illustrated by the practice in 
all the large towns, where tenants are allowed to re 
move not only the matenals of huts,? but substantial 
structures and buildings In the Premdency towns as 
you have seen, matemals of huts erected on the lands held 
by tenants are saleable as movable property, and the 
Smal{ Cause Courts have jurisdiction to cause such 
sales. Where there 13 an express contract as to substan 
tral structures erected by the tenant the parties are 
bound by it, but the general law in India does not impose 
any disability on the tenant to remove at or before the 
termination of the tenancy* the matenals of buildings 
erected byhim The Transfer of Property Act lays down 
— The lessee may remove at iny time dumng the con 
tinuance of the lease all things which he his attached to 
the earth provided he leaves the property in the state in 
which he received 1t * But doubts bave been thrown 
aa to the justness of the mile and its applicability ¢ 

The profits denvable from land covered with water 
are from fish and plants and frusta which grow ww it 

e right 13 incorporeal No mght of occupancy 

n be acquired by a tenant from long occupation 

f a fishery* If a tank used for the presecva 
jon and rearing of fish forms a part of an agncul 
tural holding it goes with the rest of the [and But 
the incidents of tenancies in other tanks and fishenes are 
the same as those of ummovable properties other than 
agricultural It has however been held® that long 


‘ Parbutty * Woomatare 14 B L. R 201 See Mahalatchml » 
Palanl, 6Mad H C 245. 
Ante p. 45- 
+ AQIV of 1882, Sec. 108, ch. (4) Ante pp.3s 36 
Woomakant » Gopal 2 W R.(AQ&X) 19; Siboo » Gopal, 19 
W R. 200; Nidble Ram 20 W R. 341; Shame Court of Wards, 33 
W R 492 Jugguoundhou ® Promotho, LL. R. 4 Cal 767 
Nidhes » Nistarloce 21 W R386 a 139 BLE R, 416 
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occupation of a tank on payment of uniform rent, coupled 
with occasional transfers of the tenant-right not ob 
jected to by the landlord, may raise a presumption of 
the fixity of the tenure, notwithstanding that no right 
of occupancy can be acquired by the tenant by occupa- 
tion for more than twelve years. The doctrine—opf:mus 
talerpres rerum usus—has been applied in these cases 
as in other cases of lost or ambiguous grants 
The word julkar is occasionally used in the sense pre. ine. 
of land covered with water, as long as there 1s water on it dents 
and it is capable of being used for rearing and catching 
fish } A settlement of a zudkar, however, does not 
necessarily involve a nght to the soil Evidence of facts 
and circumstances may, however, be given to show that 
the settlement of a ;sx#/éar includes the right to the soil 
underneath the water, the word being used in a double 
sense * Road-cess and Public-works-cess are not levied 
on yutkars® The income derived from jeékars in the 
mofussil are taxed under the Income-Tax Act The 
rent of a fishery is recoverable under the procedure laid 
down in the Bengal Tenancy Act + 
The lease-hold right in a fishery may be de-  petermina- 
termined in the same way as other leases of non- ton of leases 
of fisheries 
agricultural lands, and the nght of a tenant necessart- 
ly ceases on the water drying up Unless the lease 
covers also the land on which the water lay, the land, 
as soon as if ceases to be covered with water, comes 
into the possession of its owner, discharged of any 
night .which the tenant might have to the fish and the 
plants and fruits that grew in water® There are 


' Radha o Neel, 24 WR 200, Davidv Gnsh,I L R gCal 183 

3 Rakhal v Watson,I L R 10 Cal so 

3 Davidv Grish,I L R gCal 183 

* A& VIII of 1885, Sec 193, A& X of 1859 Sec 23, cl (4) 

® Saroop v Jardine, 2 Hay 468, Binzen v Khyrunnissa, 1 W R 79, 
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eee instances of land belonging to one person 
and the right to fish to another ? 

Pasturage, burning grounds bunal grounds and 
places of public worship are, in the large mayonty 
of cases in thts country public, in the sense that 
they belong to or are capable of being used by a com 
munity or classes of individuals inavillage Such rights 
are necessary for the preservation of society In the 
Permanent Settlement of 1793 these public or customary 
rights were not sufficiently protected though their exis 
tence must be traced toa very early stage of civilization 
Customary rights belong to no individual in particular, 
but may be enjoyed by any person who for the time being 
inhabits the locality towhichthese mghts are appurtenant 
or who belongs to the particular class entitled to their 
benefit.? Any resident of the locality may assert the 
tghtin a Court of law I[n order to give validity to 
these customary nghts all that ts required 1s that they 
should be reasonable and certain * The propnetor of 
an estate or the holder of a subordinate tenure under 
him may claim to have proprietary nght with respect 
to the lands which are subject to such customary rights 
but the use is in the inhabitants of the locality or a 
particular section of it 

To an agricultural population, pasture-land is of 
the utmost importance and thereis seldom a village 
in Bengal which has not a large piece of Iand at 
tached to it for the grazing of cattle belonging to 
its inhabitants Afanu speaks of such pasture lands 


Grey » Anund, W R, (1864) 108. 
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in chapter VIII, verse 237—“On all sides of a’ 


village or small town, let a space be left for pasture, in 
breadth either four bundred cubits, or three casts of 2 
large Stick , and thrice that space round a city or con- 
siderable town’ Yajnavalkya also says —“ There shall 
be set aside in every village a piece of pasture-land, 
the quantity of the land to be set aside being deter 
mined by the villagers themselves (where the land to 
be set aside 1s of small area), or by the king (where a 
large tract of land tsintended to be set aside) A 
Brahmin has the right to collect grass ‘for his cows), 
twigs (for koma) and flowers (for worship), wherever and 
whenever he finds them ”’*® The custom as to the use 
by the community of such pasture-lands is also reason- 
able, and there is nothing uncertain init =Pasture-lands 
n the occupation of particular individuals or families, 
rent being paid for the same, have the same incidents 
s other agricultural lands* Suits for the recovery of 
the rents of pasture lands are cognizable by the same 
tribunals as other ordinary rent suits for agricultural 
lands * 

There 1s also nothing unreasonable or uncer 
tain in the custom of the members of a com- 
munity ma village using, as of right, portions of land 
in it, for burning or burying the dead The Hindu 
population urgently require burning places The Ma- 
homedan population require burial grounds If these 
particular classes have used certain pieces of land 


1 agin Gae ae aq aaa: | 
narrate fart ana J 1 
Manu, Chap VIUI,v 237. 
4 aaseaT TTA Ba Taras ar 
fraqua.gary wda: eer eta v 
Yajnavalkya-Smriti, Vyavaharadhyaya, Slaka 166 
3 Ante p 4o4 
+ A& X of 1859, Sec 23, cl 4, At VII of 1885, Sec 193 
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for a good number of years for the purposes of 
burning or burying the dead, they acquire nghts in 
them which ought not to be easily defeated On the 
abandonment of the use the landlord may take poases 
sion of such lands 

The right to take wood from a forest adjoiming a 
village 1s also claimed in some localities specially 10 
the Non regulation Provinces But such a cestome will 
hardly find support from Courts of justice at the present 
day With the imecrease of population and demand 
of wood forest lands would be denuded and as held 
in the case of Luchmiput Singh vy Sadatulla Nusso* 
such a custom would be deemed uncertain an 
unreasonable [f a forest 1s reserved the taking of 
wood without permission 13 punishable.” 


12C LR. 382 
Ante p S4- 


LECTURE XII. 


ORISSA AND THE SCHEDULED 
DISTRICTS. 


The peculiarities of the incidents of landed properties 
in the different localities of the Lower Provinces of 
Bengal, involving, as they do, peculiarities in their modes 
of devolution and disposition, cannot make the same set 
of rules of law, especially as to procedure, suitable to all 
of them This 1s due partly to the varieties in physical 
features and partly to differences 1n the habits and customs 
of the peoples and in their stages of civilization The law 
of landlord and tenant, suitable to the people inhabiting 
the rich deltaic plains, cannot be suitable to the aboriginal 
inhabitants of Santhalia or the Jungle Mahals, or to the 
leaf-wearers of the Hill Tracts of Orissa What are 
good laws for the permanently settled area of the Lower 
Provinces are not necessarily so for the £has mahals or 
the temporarily settled districts Strict adherence to the 
laws of procedure conduces to the good government of 
the major part of these vast provinces, while the rigidity 
of those rules would be a source of unmitigated evil 
in tracts inhabited by peoples who are yet in the lowest 
stages of civilization 

It has thus happened that Act X of 1859 with its 
amendments and Act VIII (BC) of 1869 are still re- 
tained in some parts of the country, notwithstanding 
their repeal by Act VIII of 1885 in the major part of the 
Bengal Provinces Act X of 185g and the amending Acts 
VI (BC) of 1862, VILE (BC) of 1865, and IVi(BC) of 
1867 and the portions of the Regulatians of the Bengal 
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Code repealed by the Bengal Tenancy Act’ are still in 
operation 1u the division of Orissa and in Manbboom and 
Jalpaigurt Only certain parts of the Bengal Tenancy 
Act have been extended to Orissa) Bengal Act VIII of 
186g remains unrepealed in Sylhet which was once a 
part of the Regulation Provsnces and 1s nos included 
within the Chief Commuissionership of Assam The other 
Assam districts have their own special rules" The 
Chotanagpur division, at one time known as the Jungle 
Mabals has excepting Manbhoom the Chotanagpur 
Landlord and Yenant Procedure Act’* while Santhalia 
bas its own Regulations* The reat of the Scheduled 
Districts* in Bengal are of very little tmportance 

The present Orissa division includes a large tract 
of country, but except on the level plains on the sea 
shore the people are either still in a very rude state or 
are just emerging from barbansm At the date of the 
grant of the Diwaniin 1765 and until the year 1803 
Orissa tncluded only the district of Afidnapur and 
a part of Hughli—the tract of country between 
the Suvacoarehha and the Rupnarayana. Omrssa proper 
was apart of the terntory of the Bhonsla family 
who had their capitalat Nagpur in Central India By 
the treaty of Deogaum signed on the 17th December 
1803 the province of Cuttack including the port and 
district of Balasore and all the territones west of the 
nver Warda and south of the Suvarnarekha were ceded 
to the East {ndia Company The tract consisting of 
Balasore Cuttack and Pur and the hilly country known 
as the Tributary Mahals (Raywara held by the Chiefs 
called £iandatts was Onasa proper and has since 1804 


been named Onssa while Midnapur now included within 
Sore ae eg ee ek ee ee, 


AG VIII of 1885, Appendix, Schedule J 
* Assam Land Reveano Regalation | of 1886 
+ AGT (BC ) of 1879. 
Regulations HL of 1873 and I! of 3886. 
Darjeellog the Hill Tras of Chitt gong aod tha Mabal of 
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the Commuissionership of Burdwan, became a part of 
Bengal proper 

Under the Maharattas, the Ahandacts used to pay 
for their territories (4:¢/as) fixed quit-rent or tribute 
called fank: Of these, the £://adars in the inland and 
hilly tracts continued to pay fixed tribute to the East 
India Company as semi-independent chiefs, under the 
Commissioner of the Orissa division The territory of 
Mayurbhunj ts one of the 4://as which are now known 
as the tributary mahals In Hursee Mahkapatrov Dino- 
bundo Patro,' these tnbutary mahals of Orissa were held 
to be within the limits of British India, but were exclud- 
ed from the operation of all the laws in force in British 
India not specially extended to them The question 
came before a Full Bench of the Calcutta High Court in 
Empress v. Keshub Mohajan and others and Empress 
v Udit Prasad,? and the majority of the Judges held — 
“The Maharattas probably exacted only tribute from these 
estates, and the East India Company could under the 
cession gain no higher rights,” and that no direct civil 
jurisdiction having ever been exercised in the terntory 
of Mayurbhun by the Executive Government of India, 
this territory was not within the limits of British India. 
Prinsep and Mitter J J, however, were ofa different 
opinion For all practical purposes, however, the 
tributary mahals, may, in the present course of lectures, 
be considered as not included within British India * 

The &zé/as nearer the level country became per- 


‘TL R.7 Cal 523,s¢,9C L R og 

71 L R.8Cal 985, s¢, 11 C L R. 241 

3 Regulation XII of 1805 mentions in sections XXXVI and 
XXXVI, Neelgery, Bankey, Joormoo, Nirsingpore, Augole, Toalcherry, 
Attghurh, Kunjur, Kindeapara, Neahgurh, Rampore, Hindole, Teegereah, 
Burrumboh, Deckenaul and Mohurbunge The jungle mahals are 
not under the Regulation laws Of these Bankey and Augole came 
subsequently within direét British rule and Bankey 1s now a part of the 
Regulation Distri&t of Pooree. These sem: independent tributary mahals 
are also Pes-Kash mahals —Hunter’s Stattstical Reporter, Orissa 
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manently settled estates and are governed by the sime 
rules’ as permanently settled estates in other districts 
Regulation XI of 1805 which incorporated the 
Proclamation relative to the settlement of land revenue 
in the Afoghul bund territory of Cuttack and which } 
was published on the 15th September 1804 by the Board 
of Commissioners legalized the previous settlement of 
the province The rules laid down in this Regulation 
and Regulation VII of 1823 have been the bases of all 
the subsequent settlements 

Sections 4 to 7 of Regulation XII of 1805 
dealt with the remainder of the province which was not 
permanently settled A series of ten short temporary 
settlements followed, the last of which expired in 1837 
In 1838 thirty years settlement was concluded under 
the provisions of Regulation VII of 1822, and that 
settlement expiring im 1867 was renewed without any 
alteration on account of the famine, which had impoverish 
ed the province in 1865 for a further pernod of thirty 
years and 1s, therefore, now 1n force* The proceedings 
for the settlement that will take effect from the year 
1897 are now 1n progress 

By the Government notification of the roth Sep 
tember 1891 chapter X and sections 3 to 5, 19 
to 26 41 to 49 53 to 75 and tgt of the Bengal 


List of estates of which the jumms was declared tobe fixod in 
perpetuity Secs XXXUT AXAIV and AXAV of Reg XII of 1805, 
(t) Durpum (2) Sookindub (3) Muaddoopore, (4) Jalgir of Malood (5) 
Aull (6) Cojang ¢7) Puttra (8) Humlshpore (9) Miritchpore (10) 
Bishenpore and (1t) Kunka Theestat Kburda became a kbhas mahal 
In 1804, having been forfelted for rebellion, These estates ary altoe 
gether Bity in number 

Orissa was conquered by the Moghuls about the year 1580 sod 
from that tima the long sirip of cultlvated land which les between the 
western mountain tracts andthe sea board marshes aad from which 
the conquerors derived thelr reveous, became kaowo as the Jf chal 
bund 

A& X of 1867 
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Tenancy Act have been extended to Orissa, and by 
the notification of the 27th June 1892, sections 
27 to 38 and section 80 of the Act, have also 
been extended In other respects, the provisions of 
Act X of 1859 and its amending Acts are in force in 
the province and regulate the relationship of landlord 
and tenant The powers of Settlement-officers are 
regulated by the Bengal Tenancy Act, the Govern- 
ment dealing with the ratyats of the temporarily 
settled estates as a proprietor is entitled todo under 
the Bengal Tenancy Act The holders of the estates 
are entitled to resettlement under the provisions of 
Regulation VII of 1792 | 

Leaving out of our consideration the military fiefs 
or the tributary estates, which had evidently been 
granted like Mayurbbunj, Neelgiri and Keunyyhar for 
the protection of the level country from the inroads and 
ravages of the aboriginal tribes who dwelt further in 
the interior, the level country which is the more valu- 
able portion of the Orissa diviston—Balasore, Cuttack, 
and Puri, may be called the Crown-Land, being directly 
under British administration As in Bengal proper, the 
holders of land may be broadly classified into—(1) 
zemindars paying revenue direct to Government , (2) 
intermediate tenure-holders paying revenue through the 
zemindars, (3) holders of resumed revenue-free tenures , 
(4) tenure-holders paying quit-rent, and (5) the last and 
the most important—the ralyats 

I do not propose to tire you with the various names, 
according to the various shades of difference, in origin 
and status, of the estates paying revenue direct to 
Government These names are numerous and should 
find a place in a glossary The differences in 
meaning are not always easy to catch Sveechandan 
(mild as white sandalwood ), harichandan (sweet as 
yellow sandal wood), sudhakar , receptacle of nectar), 
with the numerous other names given by the Gajapati 
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kings and names derived from sanungoes and chow 
dkurtes have attractions for the lower orders of people 
in these provinces, but to a student of law they must 
be very dry 
The patna and the khartya estates being held by 
bhutyas or owners of the land deserve particular men 
tion 1n as much as they are snstances of the recognition 
by the older governments ofthe country of the propnetor 
ship of the soil being vested in the actual occupiers The 
word dhusya itself imphes property in the soil as 
distinguished from mere right to collect rent 
The names of the intermediate tenures are almost as 
numerous as those of the estates but only two of these 
deserve particular mention—muakuddam: and sarbarkari 
tenures The mukuddams have no propnetary right in 
the lands composing their villages but they have the 
entire management and control of them tnclading waste 
lands The zemindar only receives a fixed percentage 
though the revenue 13 paid through him The tenure is 
@lereditary and the mukuddam can alienate it or any 
portion of it at will Babu Rangalal Banerjt, who 
was a Deputy Collector in these provinces and who 
13 better known to many of you as a Bengali pott, 
remarks— ‘They had formerly powers for the apprehen 
sion of offenders the settlement of village lands, and 
the management of village expenses They were the 
heads of villages the zemindar receiving rent through 
their intervention’ At the settlement of Orissa 10 
1804 they were considered to be intermediate tenure 
holders 
The saréarakars tenures have their ongin in the 
village accountants. From being managers of revenue 
affairs remunerated by a percentage on the collections 
from the raryats they are now recognised as subordinate 
tenure holders, either hereditary or non hereditary [t 
has been held that the serdarakar: tenure Is a recog 
nised under tenure in Cuttack that the saréarakar 
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has almost the same sort of right as the muuddam, that 
in a case of the existence of several joint sarbarakars, 
the Collector has the power to sdlect one or more of the 
body to be the recorded manager of the sardaraéart, 
and that ordinarily the tenure 1s not heritable or divisible 
either hereditary nor non hereditary sarbarakars had 


au tebile habit” Rede e ESL NEL 
ny power of alienation or right to partition without the 
onsent of the zemindar, and both classes of tenures 


[ee table to cancelment or resumption by the zemin- 
dar on their falling mto arrears Sarbaakar: sanads are 


almost exactly the same in their terms and conditions 
as those creating the mukuddami tenures Temporary 
sarbarakars, however, have now disappeared Some 
of the maurust sarbarakars are still recognised 

At the time of the settlement of this province, 
considerable portions of land were claimed as lakhiraj, 
but were resumed under the Resumption Regulations, 
and assessed with revenue Vaxkars and jaigirs were 
very numerous, but they were almost all resumed and 
assessed at half rates Most of them pay revenue 
through the zemindars Only the holders of more than 
seventy-five bighas of lakhiray resumed lands were raised 
to the rank of zemindars 

Quit-rent tenures consist of ayma and tank estates 
Ayma \ands are those granted by the Moghul gov 
ernors to learned or pious Musalmans, for religious 
or charitable uses 1n connection with Mahomedanism, 
subject, as in Bengal proper, to the payment of small 
quit-rent The British Government has vecognised 
these ayma grants as hereditary and transferable Zanfz 
land 1s held at quit-rent, being one of the perquisites 
attached to the office of sudder kanungo during the 
Moghul period There are various other kinds of 
similar quit-rent-tenures which do not deserve par- 
ticular mention 
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resident The fixed cultivator has lived in the village 
and cultivated its lands fron time immemorial Hua 
homestead land 13 rent free, and he pays at customary 
rates rent forthe rest of his holding Occasionally he has 
to pay for hishomestead land but the rate of rent 18 very 
low He has a mght of occupancy but it 1s not transfer 
able. The rent though levied according to wel! 
established rates is however bigher than that paid by 
pahs or migratory busbandmen He has ahomeof his own 
where bis ancestors dwelt forages he sits under the shade 
of the trees which they planted he has a local habitation 
and a name anda degree of credit which pahz cultivators 
do not possess But this strong love of home enabled 
the superior holders to exact higher rents from the 
thani or resident cultivators besides abwabs and extra 
collections Dunng the settlement of 1835, many of 
these ¢han: raiyats obtained palm leave leases (¢a/pot 
fahs) at lower rates and these fal/pottaks gave them 
a position of importance which the pressure of in 
creasing population has since enhanced 
The pahs ratyat who was free to pick and choose and 
to abandon the land whenever he liked, having neither 
the privileges nor the burdens of the tian: raiyat used to 
hold his arable lands at a sensibly lower rate of rent 
He had no position in the village He was not sub- 
jected to the payment of adwaéds as the superior holders 
were afraid that auch impositions would lead them to 
go over to other villages 
There 1s a third class of raryats who live in the 
villages but do not cultivate rice lands like the thaas 
raiyats, nor have they any other lands besides the home 
steads on which rent could be assessed =‘The industrial 
population, artisans and tradesmen belongiag to the 
lower castes have only homestead Jands for which they 
pay rent. They are known as chadnia raiyats but 
thelr number is not considerable Act Xof 1859 had 
nothing to do with chadnia ratyats, but the Act ,ave 
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the pahi or husbandmen, who were mere tenants at 
will, the status of occupancy«raiyats 
The zemindars of the Chotanagpur division go by the Chotanagpur- 

names of xayjas, tekaets, thakurs &c, and their law a 
of succession, aSin some otherancient zemindar families 

in the Regulation districts, 1s the law of principalities— 
primogeniture The Government recognized in Regula- 

tion X of 1800 their impartibility and the exceptional 

rule of succession to the eldest son only The other sons 

of the last proprietor are entitled to maintenance only, 


for which grants of land are generally made by the eldest 
on after the succession to him opens out * These grants 
ing to partition of estates and separation of shares have 
practically no application inthis division Ithas also been 
held that the 4u/achar or rule of succession 1s generally 
lineal, females being excluded, and until an elder line 1s 
f#xhausted, none 1n the next line is entitled to succeed, 
notwithstanding proximity of sapinda-relationship and 
superiority in age® Such a rule of succession 1s not in 
conformity with either the old patriarchal system which 
made the eldest male member of a family its chief or head, 
or the text of Manu —‘ To the nearest sapinda the 
inheritance belongs,’’*® which 1s the basis of Hindu law 1n 
allthesckools The question has not, however, been final- 
ly decided by the Privy Council, and the custom must be 
proved in the case of each family by cogent evidence 


} Maharani v Benee, 4S D A 79, Bihuv Maharaja,6S D A 
140,6 S D A 282, Anund » Gurrood, 5M I A 82, Thakoor 
Jeetnath v Lokenath, 19 W R 239, Woodoyaditto v M ukoond, 22 
W R 225, Uddoy Adittyav Jadub,I L R5 Cal rrgandI LR 
8 Cal 199 

2 Periag v Madhu, A O D Nos 84 and 97 of 1887, decided 25th 
June 1889 
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Notwithstanding the impartibility of these estates, 
most of them are highly encumbered, and were it not 
for the very beneficial intervention of the Government 
under the Chotanagpur Eucumbered Estates Act—VI 
(BC) of 1876, many of them would by this time have 
been swallowed up by money lenders The applica 
tion of the Act to any estate deprives the proprietor 
of his power of management and of disposing of his 
estate and the Civil Courts also lose their power to 
pass decrees for debts and realise them by execution 
The Act has been extended to the Deo Estate in the 
District of Gya (IX of 1886) 

The tmpartibility of these estates is no bar to an 
alienation by a holder if such alienation be other 
wise valid The holders may algo create subordinate 
tenures such as putas and mukurrarts and the next 
taker haa no mght to question their validity on the 
ground of tmpartibility In Anund Lal Sing Deov 
Dheeray Gurrood Narayan Deo’ the Pnvy Council 
left the question open but in Uddoy Adittya Ded v 
adub Lal Deb” the validity of alienations either 


limitation which bars 
a holder of an estate will also bar the vext taker 
ere 1s an important class of tenures in the Chota 
nagpur division—the maintenance (khorposh) tenures. 
Grants of fand made for the maintenance of the juntor 
members of a zemindar family governed by the law of 
prmogeniture are generally rent (ree but occasionally 
quit rents are payable Their incidents are various, de 
pending upon the custom and usage of each family and 
the terms of the wntten grants But it scems that no 
grant 1s valid, if the grantor encroaches on the power 
of the next taker by making one not authorized by 
Meee ene pete I a 


gM LAS 
2] LR 5. Cal. 1195 affirmed by tho Privy Coandlial LR. 
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amily custom or usage. A grant may be a simple as- 
signment of rent revokable at the will of the grantor. 
In other cases, 1t may be valid during the life-time of 
the grantor, being resumable by the next-taker of the 
parent estate A grant in perpetwty for the main- 
tenance of the grantee and his heirs has been held in 
the Pachete Estate to be invalid’ Again a grant for 
maintenance may enure to the benefit of the grantee 
only,* being resumable on his death In some families, 
grants have been held to be good as regards the grantees 
and their heirs male, and the £horposh tenures do not 
revert to and merge in the parent estates as long as there 
are male heirs of the grantees 

In the districts comprising Chotanagpur  divis- 
1on,* with the exception of Manbhoom and the Tnib- 
utary Mahals, the Rent-Iaw in force 1s Bengal Act 
I of 1879g—the Chotanagpur Landlord and Tenant 
Procedure Act This is a Procedure Act, the modifica- 
tions in the portion dealing with substantive law 
being very slight The law as to landlord and tenant 
as laid down in Act X of 1859 has been practi- 
cally retained, except as to certain peculiar kinds 
of tenure-holders Section 1g of the Act deals with 
bhuimhar: and khudkatt tenures, and Jays down that 
no tenant of such lands shall be hable to the en- 
hancement of rent previously paid by him for such lands, 
unless 1t be shewn that the tenure has been created 
within twenty years before the institution of the suit to 
enhance the rent of suchlands_ The section further pro- 
vides that where the enhancement of rent of such tenures 
is decreed, the rent assessed shall not exceed one-half 
of the rent paid by an ordinary raiyat with a right 
of occupancy on the same class of Jand with similar 
advantages. 


! Anund v Dheeraj Gurrood, 5 M 1A 82 
2 Rajah Woodoyrditto 7 Mukoond, 22 W R 225 
3 Lohardagga, Palamau, Hazaribag, Singbhoom 
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The bhutnhars are an important class of tenure- 
holders in these districts, and they are supposed to 
be the descendants of those who onginally settled 
and were the first tillers of the soil in the villages 
The mundas of Chotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or bhutnharin this district The truth 
seems to be that the dbhu:nhars are the descend 
ants of men who werein the villages when HindW 
authority was first asserted The Hindu landlords put 
down the influence of the mundas,if they bad any at 
that time, and extorted services from the settled inhabi 
tants These services were onginally feudal, such as 
attendance at marnages following the chiefs in war &c. 
but gradually half rent was smposed For causes well 
known 1n the history of ctvilization, the dhusnhars be 
came gradually reducedin number The Hindu Rajas of 
the Nag family, who claimed to be the descendants of the 
Solar kshetriyas and their fmends and relations gradual 
ly absorbed the dhxrnhart lands Shortly before 
1869, Chnstian missionanes specially the Lutherans, 
were making converts of the Non Hindu tmbes The 
Chnstian Shusnhars learned of secular things more 
than the sacerdotal and waking froma long sleep of 
apathy and submission they took forcible possession 
of large quantities of land to which they had not the rev” 
motest title Riots followed and the Chotanagpur 
Tenures Act II (BC) of 1869 was passed forthe settle 
ment of the district Sir William Hunter in his Statis- 
tical Accounts of the Lohardagga district thua sums 
up the characteristic provisions of the Chotanagpur 
Tenures Act —‘ Bhuinhari, as defined in the Act, in 
cludes the four cognate pnvileged tenures known as 
bhutkheta, dalskatart, pahns and mahtoa: while manyhas 
on manyhshas includes hutkhefa The jurisdiction of 
the regular courts 1s barred and Special Commissioners 
are appointed to demarcate and register the tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agents. (mukhtars) are not allowed to be heard without 
special permission The term of limitation 1s fixed at 
twenty years, and the service conditions of the dhuzn- 
hari, tenures are allowed to be commuted for a money 
payment Atthe same time, no date 1s fixed within 
which such claims to hold land on a privileged tenure 
must be putin In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it 1s feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 
The Bhuinhart Act, instead of improving the condi- 
tion of the Jhuzmharz population, had the effect of 
eliminating them Section 1g of the Act of 1879 placed 
the dhuinhars in 4 securer position on favourable terms 

Section 20 of the Act of 1879 provides that no tenant 
of lands known as 4orkor, barbala, khandwat, sajhwat, 
jatsasan and arzat, shall be lable to any enhancement 
of rent except under the terms of written contracts, or in 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There 1s an important class of tenures in the Chota- 
nagpur Division—zaigzrs and chakerans The holders 
render services of various kinds to the rayas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent 1s 
very necessary. 

The Tributary estates’ in this division have their 
chiefs as the Tributary mahals in Orissa, and the laws 
in force in British India have no application to them 

Manbhoom, one of the districts included within the 
Chotanagpur division, and Jalpaiguri are within the per- 
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The Shutnhars are an rmportant class of tenure- 
holders in these districts, and they are supposed to 
be the descendants of those who omginally settled 
and were the first tillers of the soil in the villages 
The sundas of Chotanagpur claim to be the ongi 
nal settlers, but as a matter of fact we scarcely 
find any munda or bhutnhar in this district The truth 
seems to be that the dhusmhars are the descend 
ants of men who werein the villages when Hind’ 
authority was first asserted The Hindu landlords put 
down the influence of the mundas,if they had any at 
that time, and extorted services from the settled inhabi 
tants These services were onginally feudal such as 
attendance at marnages following the chiefs in war &c 
but gradually half rent was imposed For causes well 
known in the history of civilization the Jhuznkars be 
came gradually reducedin number Tho Hindu Rajas of 
the Nag family whoclaimed to be the descendants of the 
Solar kshetriyas and their friends and relations gradual 
ly absorbed the dhwinkar: lands Shortly before 
1869, Chnstian mrssionanes, specially the Lutherans, 
were making converts of the Non Hindu tribes The 
Chnstian bhusnhars learned of secular things more 
than the sacerdotal and waking froma long sleep of 
apathy and submission they took forcible possession 
of large quantities of land to which they had not the re” 
motest title Riots followed and the Chotanagpur 
Tenures Act 11 (BC) of 1869 was passed forthe settle 
ment of the distnct Sir Willtam Hunter in his Statls- 
tical Accounts of the Lohardagga district thus sums 
up the characteristic provisions of the Chotanagpur 
Tenures Act —‘Bhuishari as defined inthe Act in 
cludes the four cognate pnvileged tenures known as 
bhutkheta daltkatart, pabnt and maktoas while manyhas 
or manzhshas includes bhutkheta The jurisdiction of 
the regular courts is barred and Special Commissioners 
are appointed to demarcate and register the tenures 
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which come under the Act, subject to appeal to the 
Commissioner of the Division Pleaders (vakils) and law 
agents (#zkhtars) are not allowed to be heard without 
special permission. The term of limitation 1s fixed at 
twenty years, and the service conditions of the dhuztn- 
hart tenures are allowed to be commuted for a money 
payment <Atthe same time, no date is fixed within 
which such claims to hold land on a privileged tenure 
must be putin In consequence of this omission, and 
the impossibility of commencing the work of demarca- 
tion in all parts of the District at once, it 1s feared, that 
when some of the more remote perganahs are visited by 
the Special Commissioners, serious difficulties may arise ” 
The Bhuinhar: Act, instead of improving the condi- 
tron of the dhuzzharz population, had the effect of 
eliminating them Section 1g of the Act of 1879 placed 
the dhuznharsin asecurer position on favourable terms 

Section 20 of the Act of 1879 provides that no tenant 
of lands known as korkor, barbala, khandwat, sazhwat, 
jatsasan and artat, shall be liable to any enhancement 
of rent except under the terms of written contracts, or 1n 
accordance with the general custom prevailing with 
respect to such lands in the village in which they are 
situated 

There 1s an important class of tenures in the Chota- 
nagpur Division—zazgirs and chakerans ‘The holders 
render services of various kinds to the vayas and the 
village communities and pay either no rent or nominal 
rent Considering the altered state of things under the 
British Government, commutation of service into rent 1s 
very necessary. 

The Tributary estates" in this division have their 
chiefs as the Tributary mahals in Orissa, and the laws 
in force in British India have no application to them 

Manbhoom, one of the districts included within the 
Chotanagpur division, and Jalpaiguri are within the per- 
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manently settled area of the Bengal Provinces and are to 
a considerable extent :habited and cultivated by people 
who have migrated from the adjoining settled districts 
There are however masses of non aryan population who 
have not yet fully adopted the habits customs and lan 
guages of their aryan neighbours There are Mundas, 
Uraos, Coles and Santhals in Manbhoom and Koches and 
other non aryan tribesin Jalparguri The Pnvy Counul 
has declared them to be non aryan and non Hindu* 
Act X of 1859 18 10 force in these districts 

Tbe raiyati tenures peculiar to Manbhoom are the 
yalsasan and the noabad The physical features of 
this part of the country have enhanced the value and 
utility of tanks (dandhs) Large pieces of land are 
granted for the excavation of tanks on the condition 
that water should be allowed to be used for purposes 
of dmoking and irmgation of the neighbouring lands 
of other raiyats and the grantees should have the nght 
of holding the lands by the sides of tanks either 
at small quit rents or variable rents portions of the lands 
being held rent free and permanent remissions being 
allowed as remuneration for labour and expenditure in 
curred by the tenants 

Noabad granta are made for the clearance of jungles 
and for cultivation generally six annas share of the 
lands being allowed to be held rent free the remainder 
being assessable at progressive rates and liable to en 
hancement under the provisions of Act X of 1859. 
These are yungleburs holdings 

The Raja or Raikut of Baikunthpur and the Maharaja 
of the Kuch Behar State own large parts of Jalpaigurs as 
zemindars The Government itself is the zemindar in 
the Western Doars The tenure holders directly under 
the zemindars are known as jot dars These yofes are 
Generally permanent and are transferable by custom 
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The first yot-dars were apparently occupiers of the soil, 
cultivators and peasant proprietors, as the word zofe 1m- 
ples But in course of time, subletting became common. 
Usufructuary mortgages of the jofes are frequent On 
failure of heirs and on abandonment, the sofes revert to 
the parent estates. 

Chukanidars or mulanidars are an important class of 
subordinate-holders in Jalpaiguri They are temporary 
lessees or under ratyats under the zemindars or jot-dars 
They hold for terms of years, and their rights are 
not transferable by custom The dar-chukanidars or 
darmulanidars are sub-lessees with still inferior 
rights The razyats (prajas) hold from year to year 
only. 

The trial of Rent cases under Act X of 1859 is in 
the hands of the executive officers of the Crown, the 
Collectors, and Deputy Collectors, with the mght ot 
appeal to the District Judges and Collectors, and in 
some cases second appeal to the High Court In 
suits of the value of over Rs 5000, an appeal lies 
directly to the High Court In some instances, the 
Collectors and Commissioners of Revenue have powers 
of revision In the Regulation Districts of Bengal 
proper and Behar, this was found inconvenient, and 
within ten years of the passing of Act X of 1859, the 
jurisdiction in rent suits was taken away from the 
executive officers and was given to the regular civil 
courts But the conflict of jurisdiction, which was 
pre-eminently a source of litigation, still exists in these 
districts The people, however, are simple and litiga- 
tions are few 

In suits for the enhancement of rent of ratyats, the 
main peculiarity, as you have seen, 1s the necessity of 
the previous service of notice’ No suit for enhancement 
of rent can succeed under Act X of 1859, unless a notice 


1 Ante p 373. 
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in proper form has been previously served on the raiyat 
through the proper channel 

The sections of Act II (BC) of 1862 about meas- 
urement through the Collectors were replaced in Act 
VI (BC) of 1869 by sections 37 and 38 They 
are with slight modification incorporated im sections 
go gt and ga of the Bengal Tenancy Act. Act II 
(BC) of 1862 with its imperfect provisions as to 
record-of mghts has been retained in these pro 
vinces, I have already dealt with these and the 
other provisions of the Act of 1859 and 1869 and the 
Acts modifying them 

It seems that the provisions of Act X of 1859 were 
onginally apphed mn the Santbal Perganahs in questions 
between landlord and tenant Regulation III of 1872 
(Santhal Perganahs Settlement Regulation) and Regula 
tron If of 1886 (Santhal Perganabs Rent Regulation) 
made Act X of 1859 inapplicable. The manyhts or 
village headmen were selected as farmers of the villages, 
specially in the Damantkoh, and thus mostaysr and 
manyghs have become convertible terms. Regulation III 
of 1872 laid down rules as to record of mghts and 
the adjustment of rents by Settlement officers The 
District officers are vested with the power of deciding 
disputes as to record of mghts An appeal lies in some 
instances to the Deputy Commisstoner and 10 others to 
the Commissioner of the Bhagulpore division The 
proceedings are generally simple in their character, 
ltugations being confined to the permanently settled 
estates outside the Damanikoh The nght-of-occupancy 
of the raiyats 1s much of the same nature as in the Reg 
ulation districts the power of re settling rents by the 
Settlement officers being wider —agricultural! skill and 
habits of life of tenants being taken Into consideration 
A ralyat may acquire an occupancy right not only by 
occupation for more than 12 years, but he may have an 
eguttable claim to occupancy under section 18 of Reyu 


SANTHAL PERGANAHS, 


lation III of 1872 Exchanges of land between raiyats do 
not affect the acquisition of the right A ratyat, whether 
possessing a right-of-occupancy or not, cannot be 
ejected from his holding otherwise than 1n execution of 
an order of the Deputy Commissioner * 


1 Reg II of 1886, Sec. 25 
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ABANDONMENT— 

penalties for, im ancient India, 13 

occupancy ralyat transferring hold- 
ing against custom ta be consi- 
dered as having abandoned it, 
299, 339, 340 

may amount to surrender when, 307 

on abandonment of the use of 
burning and burial grounds land- 
lord may take possession of them, 


406 
See Act VIIT of 1885 Sec 87, 
Forfeiture , Notice , Limitation 


ABATEMENT— 

of revenue on acquisition of land, 
125 

procedure 1f proprietor declines to 
accept, on land-acquisition, 125 

of rent for diluvion does not affect 
presumption of uniformity of 
rent, 178, 179 

when putnidar entitled to, 184 

not allowed if person without ttle 
dispossess tenant, 295, 296 

of rent of occupancy raryat for fall 
in prices, 361, 362 

for deterioration of land, 365 

of rent for diluvion, 295, 369 

contract against nght of, invalid,369 

of rent for acquisition of land for 
public purpose, 369 

suits for reduction of rent, 374 
See Alteration of rent 


ABWAB— 
See Illegal Cess 


ACCRETIONS— 

alluvial accretions to an estate, 50 

when Govt has right to assess such 
Innds with additional revenue, $0 

held Khas only when proprietor 
declines settlement, 50 

but even then proprietor is entitled 
tomahhana, 50 
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ACCRETIONS— (Continued) 
accreted lands numbered as separate 
estates, 51 
cause of alteration of rent, 293, 
366—368 
See Alteration of rent , 
Act IX of 1847 , Act XXXI 
of 1858 


ACTS—(Bengal Council) 
III of 1862 (toamend Act XI 
of 1859), p 161 
VI of 1862 (to amend Act X 
of 1859), pp 284, 422 
S 9, PP 370, 3736 
” 10, pp. ent 378 


» TI, p 309 
Vil of 1862 (Junsdiction in 
Resumption Suits), p 7 
VIIL of = 1862 (Zamindar1 
Dawks), p 82 
Preamble, p 96 
Ss 4,P 97 
”? 9, Pp 97 


» 12, p 97 
VIII of 1865 (Sale of tenures 
for arrears of rent), pp 144, 
201, 284, 407 
s 3, Pp 145, 149 
n 4+ Pp. 196, 197. 
» 5p 196 
» %3,p 152 
n 16, pp, 198, 305. 
4 162, é 196. 
IV of 1867 ( to amend Act VI of 
1862), p 407 
X of 1867 (Settlement of land re- 
venue in Kuttack &c), p 
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VII of 1868 (Recovery of arrears 
of revenue), pp 40, 54, 103, 


256 
s I,p 108 
» 2,p 108 
un 3p 106 
» 7) Pe 107. 
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30, p 307 P 120, 
31 Pp. 333- 10L p, 115 
» 93,p 302 10S p 115. 
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Pp. n 132, p 190, 
996, 341 II of 1877 (Pablic Works Cess) 
37 pp. 371 374, 422 B97 
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52, pp. 180,235, 237 303, ny 
346. % 19, p41 
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ACTS—(Bengal Council)— 
VIT of 1385. (Continued) 
%) 75 Pp 56 
» 10, pp 56, 108 
» 11, p 56 
” 18, p 56 
» 19,p 56 
IX of 1880 (Cess Act), p 97 
s 3,p 82 
» 141029, p 98 
» 41, Pp 82, 98, 162 
» 42.cl 1, pp 82,99 


» 47, P 163 
III of 1881 (Court of Wards 


Amending Act), p. 122 


8 4,p 122 
I of 1895 (Certificate Procedure), 
P 57 


ACTS—(India Council) 

VIII of 1835 (Jurisdiction in sum- 
mary sales for rent), p 144. 

AVII of 1835 (To regulate the 
silver and gold coinage), p 96 

XUI of 1836 (For the withdraw- 
al of the Calcutta Sicca Rupee 
and the Benares and Furruc- 
kabad Pice from circulation), 


p 291. 
XII of 1841 (Sales of land for 
arrears of revenue), p IOI 
I of 1845 (Sales of land for arrears 

of revenue), p IOI 
3 9, pp IOI, 102 
TX of 1847 (Assessment of alluvial 
lands), p 50, 51 
$ 7,p 50 
I of £850 (For confirming the title 
to lands in Calcutta), p 55 
XXIII of 1850 (For securing the 
land revenue of Calcutta), 


n 1P 33 


» 12, p 33 
XXV of 1850 (Forfeiture of de- 
posits on incomplete sales 
under Reg VIII of 1819 and 
Act IV of 1846), p 44 
S 1,p 15t) 


33 2, Pp 151 
VI of 1853 (Relating to summary 
suits for arrears of rent, to 
sales of Putnee Taluqs, and 
other saleable tenures, and to 
sales of land for summary de- 
crees for rent), p T-f4. 
Sup 149 
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1 9, p T4Q 

XXXVII of 1855 (To remove 
from the operation of the 
general Laws and Regulations 
certain distnets inhabited by 
ponthals) B 43 

XVIII of 1856 (Relating to the 
admimistration of public re- 
venues in Calcutta), p 32. 

VI of 1857 (Land Acquisition Act), 

_ PP 55; 204 

X of 1857 (Act to amend Act 
XXXVII of 1855), p 43 

XXXI of 1858 (Settlement of 
land gained by alluyion), 


po! 

XL of 1858 (For making better 
provision for the care of per- 
sons and property of minors), 
p 212 

s 18,p 212 

V of 1859 (To empower Ghatwals 
of Beerbhoom to grant leases 
beyond the period of their 
possession), p 264 
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IV of 1882, (Continued) 
S 114, pp 181, 235, 236 
n 115, P 399 
» 116, p 238 
» II7, Pp 344 
X of 1882 (Criminal Procedure) 


S 45) P 124 
XIV of 1882 (Civil Procedure) 
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» 265, p 115 
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» 317, p III 
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ALTERATION OF RENT— 
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Se it nt tay 34, 288, 904, derate diluvion, 295, 
3 
lof 1886(0comeTax) Oo} di 
IN _of 1887 (M. Sfolasil sonal cause sale» hl fLeeetate 
Ey 295 
rey ass be decreaszo by di a 
XI of 388; by person without ttle, 
. cL a 395 296, 363 
VILE of res “Guardian and See Enhancement of rent, 
Lae Bt 122, 
lof teed | ulsithon’ Speica fe ing aside 
Ten ( A y) grou for sett! reveaua 
55 224. re em gle by ch eke must be taken 
a SS p iy ic cape to Commissloner 


i thee ig Wegality or no arrears 
appeal to Coumlloner not bece 
waty 10g. 


GENERAL INDEX 


APPEAL—Continued, 
against order of District Judge ap- 
pointing common manager does 
not lie, 129 
but High Court has 
Revision, 129 
See Limitation 


power of 


APPORTIONMENT— 

Zamimndar not bound to apportion 
rent on partition of taluqs, 165 

of rent on partition does not affect 
uniformity of rent, 178 

of compensation between proprietor 
and tenure-holder on land acquisi- 
tion, 203, 204 

of compensation in case of acquisi- 
tion of Ghatwal: land, 270 


ARYANS— 
were essentially agriculturists, 4, II 
subletting onginally unknown 
amongst, I1 
but afterwards became common, I2 
mtermediate tenures unknown im 
earher days amongst, but are of 
later creation, I2 
cultivation a land insisted on, 12 
sa, 12 
Nard, 13 
Yajnavalkya, 13 
village communities 13—18 
For detatls see under this heading 
acquisition of mght by adverse pos- 
session amongst, 18, 19 
lar by conduct under ancient 
indoo law, 19 
period necessary amongst, in ancient 
times to create title by adverse 
possession, 20, 21 
ettinguishment of nght by limnita- 
tion amongst, 21 
Jand wasat first not alienable but 
heritable, 21 
nght of alienation was afterwards 
slowly and partially recognized 
21, 22 
Jimutavahana fully recognized 1t, 22 
sources of revenue in ancient India 
amongst, 383, 384 
right to minerals, 395 


ASSAM— 
the whole forms a scheduled district 
and statute 33 Vic Cap 3 


applies to it, 49 

a part of the country 1s permanent- 
y settled, 49 

rest Government property, 49 
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ASSAM— Continued 
Settlement Regulations of the Bengal 
Code supplemented by rules 
framed by Government are in 
force in, 49 


ASSESSMENT OF RENT— 
on resumed Jakheraj land under the 
Settlement Regulations binding 
unless set aside, 46 
raryat however not bound unless they 
assent or the law as to enhance- 
ment of rent complied with, 46 
principles of, under the Settlement 
Regulations, 46, 47 
principles of, in the case of island 
Churs and accreted land, 50, 
See Settlement Regulations 


ASSESSMENT OF REVENUE— 

made on principles laid down in 
Reg VIiof 1822 and the Regu- 
lations and Acts modifying it, 50 

accreted Jands formed ito separate 
estates, 50 

Reg VINE of 1793 contains pnn- 

ciples of settlement and mode of 
assessment, 93, 94 

rules of, laid down m Reg VIII 
were the basis of Permanent Set- 
tlement and continued in force 
till 1822, 95 


ASSIGNEE— 

of recorded proprietor not entitled 
to draw surplus proceeds of 
revenue sale, III, I12 


ATTACHMENT— 2 

Collector may attach for arrears of 
revenue in what cases, 122 

estates under, or management b 
Revenue Officer exempt from sale 
for arrears of revenue, 123, 

Sec 17 of Act XI of 1859, 123 

but the issue of certificate of attach- 
ment 1s not attachment by Col- 
lector, 123 


AUCTION-PURCHASER— 

Sale certificate: to,sbe conclusive in 
favor of, IIo 

title of, ata sale for arrears of reve- 
nue of a permanently-settled 
estate dates from when, L10 

liable for instalments that have fallen , 
due since the default of kist on 
which sale has taken place, 111 
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AUOTION-PURCHASER— 


ee 

at Ly pur ni 
when 151 R o 
at putni sale entitled to youd in 

cumbrances, 154 156 * 
must avold wii 12 years, 155 
regiszotion of name of, at pun: sale, 
59, 1 
right of, to avokd weumbrances, 


200, 

Sve [ncumbrances , PutniSale 
Limitasioa Sale for Arrears of 
Revenue. 


BADSHAHI GRANTS— 


validity of, 70. 
effect, in the abeence of any grants, 
of uninterrupted possesnon exempt 
from aseeazment, 70, 
Reguktion XXXVIT of 1793, 
7 
Sue Non-Bedshahi grante. 


BASTU LAND— 
See Homestead, 
BENAML 
against benamj cha 
in sales for arrears of revestaa, are: 
purchase at revenve~aale by defaulter 
does not avo incumbrances, 162. 
landlord boldmg land in the, of 
another 


Person = cannot acquire 
occupancy nght, 312 


BHAGDAR) RAIYATS— 
may acquire occupancy night, 310, 311 


BHAOLI RAIYAT— 
See Bhagdari ralyat, 


BOARD OF REVENUE 
to determine dates for payment of 
arrears of revenue, 105, 
tevinomal pqaner of ” regarding 
ion of estates, It20, 
Court of Wards, tag. 


BREACH OF COVENANT— 
S ¢ Ejectment 
‘odtelture 


fot 


Limhtatjon. 
BUILDING— 
Ses Bjectrnent, 


GENERAL PIDEX 


BUILDING LEASE— 
See Homestead. 


BURDEN OF PROOF— 
as to the genuineness and valuity of 


ta, 7. 
in suite ip which question is whether 
and is mal or Jakhira} 83-86. 
fmding should be bused upon weight 
of evidence, 84 
Che for enhancement of rent of 
dent taluqa, 135 
ison! talugdar Fondiag nae of 
tenure fa permanency, and fixity 
of rent, 13 
on Zamindar regarding 
tlon of sale notices under Reg 
VIII and due observance of for 
mahties, 148 
g avoidance of incumbeance 
purchareer nt putm sale, 156 
oo tema to prove emcee 
ferribility of ni it, 
on Enitod to prove tat land ie 
oF vate 32. 
when palyne pleads that rent i dus 
to another 337 
in cases of t for improve- 
ment, 363, 364 
in cases of reduction for deteriora 
thon, 365, 366 


BURNING AND 
GROUNDS— 
the members of the community have 

but the bi 3 oy ley ae 
nat ndtord ma: posecs- 
‘Sonon abandonment of thouse of, 406, 
See Sales for Arrears of Revenue. 


BURIAL 


n of’ Rent, 
CALOUTTA— 
isa khas mahal, 32 
was originally the purchased taluk of 
the East Ind pany 32 


its revenue system, 33. 

thereare many revenuefres tenures 
Ja, ea 

tate of assexsment, 33. 

no proprictary right of Govt. in the 
revenue-paying estates in Calcutta, 


3h 
Sunny 
nts of ten: In 
law of landlon! aad tear in, 
Small 


Coun, in ents ween 
landlord and tenant 10, 36, 37 
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CALCUTTA—Contret ted 

the severnl Tenancy Acts have no 
ippheation in the part within 
the Onginil Jursdicuen of 
WC, 34. 

but the Contrct Act ind the Trins- 
fer of Property Act regulite the 
mnudents of tenancy m, 34 

law applicable in the absence of 
contract and of any) provision in 
the Contmct or the Transfer of 
Property Acts, 34, 35 

huts, 36, 


CERTIFICATE PROCEDURE 
See Public Demands Recovery Act 


CESS— 
Road Cess payable by Govt 
mahals, 56 
but not Public Worhs Cess, 56 
result of extension of the Cess Act 
to lakhirajdars, 57 
ayable for revenue-free Innds, 82 
but Dawh Cess not payable, $2 
Dawk Cess when imposed, 96 
payable by Zamindars, 96 
how and when payable, 96, 


for khas 


97 
but not recovermble from 
tenants, 97 
realizable by Certificate 
Procedure, 97 
1s an additional impost on 
the revenue, 97 
old Cess Acts, 97 
the Cess Act of 1880, 97, 98 
tenants bound to pay Road and Pub- 
lic Works Cesses, 98 
1s a personal debt 
tor, 98 
recoverable by Certificate Procedure, 
8 


of proprie- 


9 

how assessed, 98 

the share to be paid by each class 
interested in land, 98, 99, 162, 163 

how and when payable, 99 

sale for arrears of, where no arrears, 
Io5 note 

payable by taluqdars, 162, 163 

unless there 1s contract to the con- 
trary, 163 

recoverable in the same way as rent 
but 1s no charge and has not the 
same effect on incumbrances, 163 


CHAKRAN LANDS— 
See Service tenure 


A (4) 
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CHOWKIDARI CHAKRAN 
LANDS— 
See Service tenures 
\ct VI (B Cr) of 1870, 
\ct 1 (BC) of 1871 


CHARGE— 

Govt revenue is 1 first charge on 
land, 99 

unpud arrears 1 first chirge on sale 
proceeds of estate sold for any 
cause whilk under mamgement 
of the Court of Wards, 122 

co-sharer paying Govt revenue has 
no charge, 127, 128 

undcr the Bengal Tenancy Act co- 
sharer paying rent has, 128 

under-tenure-holder prying arrears 
to save putni from sale cntitled to, 
i charge, 153 

rent a first charge, 171, 172 


CHITAS— 
evidentmry value of, prepared by 
Settlement Officers, 45, 46 


CHITTAGONG— 
cultivated portions of, when acquir- 
ed, 37 
afterwards permanently settled, 37 
noabad lands and taluqs m, 41. 
absolute right of Government 
to, $1 
surveyed between 1841 and 
1848, whether held by squ- 
atters or tarafdars, 41, 42 
estates formed in 1793 were 
defined and separated and 
noabid lands were made 
separate taluqs, 42 * 
also large numbers held hhas, 
42 
noabad taluqdars are tenure 
holders holding under terms 
of their leases, 4.2 
settlement in 1848 was for 
fifty years of lands fully; 
cultivated and for 25 years 
for other lands, 42 
generally cultivated by hired 
labor, 42. 
where there are raiyats 
settlement does not affect 
ther nghts, 42 
contains large numbers of 
estates, taluqs and holdings 
under junglebun grants, 


1 42 as 
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CHITTAGONG—Contizued, 
great complications in consequence, 
42. 


led, 43- 
Gort, claims absolute proprietary 
et 43. 
ae sold for arrears of reve- 


maintenance grai 


418, 419. 
41g 
Manbboom, oor 
419, 420 
Jalsasan tenures, 420. 
Noabad tenures, 420, 


tent 


either 
L, 
Fy acitlad, go 


CIVIL COURT— 
enon ents Tesumption cases, 


if no arrear revenue tale may be set 
alle by 10s. 

lis Jurisdiction to set aakle revenuo 
sale is of an catremely Limited 


character 109, 

where ob is made ly proceed- 
fogs weparation of account of 
tevenue parties tO go to the, 
aly. 


GEHERAL DMDEX 


OWVIL: COURT. “Counts 
cn decree or partition 
after sicertsininent of share, 11 
n when ition 
ied by Hints 116, 
may decree partinon when reve- 
nue is below the prescribed Hmit 
though a ent of revenoe 
will not be binding on Collector 
rs 
Jurlsdiction of, in matters relating to 
on, I17 
count ees about jurksdictlon 


161 


a where no objection, 114, 
actual partition of estates to be made 
by 115. 
on 


Govt. unless specal oft 


at 
the instance of one of the parties, 


accept abatement of revenue 
judcietioa of regantin istration 
under Act \I 16 oie 


COMMISSIONER— 

may exempt cats from revenus 
tale, when, 10g. 

poner of, to set askle revenue sale 
ta case of hardship 107 108. 

grounds for sctulng revenue 


GENERAL INDEX, 


COMMISSIONER— Continued 
sale by ciyil suit must be men- 
tioned 1n petition of appeal to,109 

may set aside putm sale when, I51, 
152 


COMMON MANAGER— 

Reg V of 1812 provided for the 
appointment of, in case of dispute 
amongst co-owners, 128 

District Judge having jurisdiction 
to mtke the appointment, 128 

Regulation V of 1827, 128 

appointment of, under the Bengal 

enancy Act, 129 

order of the District Judge ap- 
pointing, not appealable but High 
Court has power of revision, 129 


COMMUTATION— 
of &4tray mn Mahomedan time into 
money rent, 23, 24 


COMPENSATION— 
See Damages, Apportionment , 
Land Acquisition 


CONTRACT— 

policy of legislature in restricting, 
between landlord and_ tenant, 
179, 180 

compensation for breach of cove- 
nant in, 182, 

restricting alienation how far en- 
forceable, 183 

not enforceable in case of involun- 
tary ahenation, 183 

eyectment for breach of covenant, 288 

by occupancy ra1yat against nght 
to cut down trees invalid, 302 

against right to sub-let by occupincy 
raiyat invalid, 306 

against nght of surrender of occu- 
pancy ra1yit imvalhid, 307 

against acquisition of occupancy 
right invalid, 328 

taking away occupancy right in- 
valid, 328 

providing for eyectment of occupancy 
raiyat, 328 

by occupancy raiyat regarding rent 
and enhancement of rent, 332 

to pay a different rate of interest 
mvahd and when valid, 334, 335 

agaist mght to claim reduction of 
rent for diluvion invalid, 369 


CONTRIBUTION— 
amongst co-owners of estates, [27, 
28, 
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CONTRIBUTION—Continued 

quasi contracts ansing out of pay- 
ment of Govt -revenue and similar 
other dues for the protection; of 
the estate, 127 

Contract Act ss 69 and 70, 127 

co-sharer paying Govt revenue has 
no charge, 127, 128 

under the Bengal Tenancy Act co- 
sharer paying rent has charge, 128. 


CO-SHARER— 
effect of payment of revenue by, 
II5 
contribution amongst co-owners of 
estate, 127, 128. 
quasi contract arising out of pay- 
ment of Govt revenue and 
simular other dues for the pro- 
tection of the estate, 127 
Contract Act ss 69 and 70, 127 
paying Govt Revenue has no 
charge, 127, 128 
this 1s unjust, 128 
under the Bengal Tenancy Act co- 
sharer paying rent has charge, 128, 
Reg V of 1812 provided for the 
appomtment of common manager 
in case of dispute amongst, 128 
Distnet Judge having jurisdiction 
to make the Laan 128 
Regulation V of 1827; 128 
appointment of common manager 
under the Bengal Tenancy Act ,129 
order of District Judge appoimting 


manager not appealable but 
High Court has power of re~ 
vision, 129 


right of, to deal separately with his 
interest how far restricted, 194 

suit for arrears of rent by one of 
joint landlords, 202 

co-sharer landlord cannot acquire 
occupancy nght, 312, 313. 

ares ia ae right loses 
it, but the holding does not cease to 
exist, 313 note 


COURT OF WARDS — 

no estate hable to be sold for 
arrears of revenue when under 
the management of the, 121 

unpaid arrears a first charge on 
sale proceeds of estate sold for 
any cause while under the, 122, 

if arrear remain due when estate 
1s released by the, Collector may 
attach, 122 

Board of Revenue is the, 133. 


38 
OULTIVATOR— 


Se popuety tight of the 
in Mahomotas time culuvator bad 
night 10 afenate his land, 24. 


cuUsTOM— 

occupency fight ne not bequenthable 
except under 

cecipency ght not transberahle 


Cnapr uiudes som¢ 400, $4 
aus on seat, erore.camom of 
If there i, hi be 
ero ia, occupancy right ma: 
tw erway igh may bs 
anrnegtt es of non-occu 


Ppaocy bo 
as to any clas Bee en poying 
at favorable rate, 356, 
Incidents of homestead 
S16 384. 


DAMAGES— 
to be paid a Zamindar If pata! 


eine ie ect 1S 
setae euffering 
rer patol wile ts entitled to, 


157 
Seeaee Of fas breach oh Ovena ny 
182, 
for misuse of and by occupancy 
ralyat, 301 
fs Heu of {interest on arrears, 445. 
DAWK OESS— 
Sea Coss 


DEARAH— 
See Chur 


DEPENDENT TALUQS— 
onners of, enuded to resume and 
ausesy Lands comprised = withls 


tee 
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DEPENDENT TALUQS— ~ 
Costinatd 


indudes malgozan o clear 
ing waste lands ted also jJungle- 
burl tenures, 94. 

what 142 

clasecs o! 


Regulation V VUI of T763 Mtseaies 
classes, those of 


s 
Se eae ne 
those of which rent ls not 


enboncea ble, 134. 
rent could not be enhanced of grant 
was for at fixed rent, 


prorat at feat for #2 years 
tobe ae 


if eee rie ee to 
Hodlarategerr 34, 7ees3 en 
enhanced, 1 
presumption in favor of talugdar as 
toon Sai ls prove chat the lag 


existed from before the Decen- 
nial Settlement, 133 
enhzncement of rent of, 134, I 
the effect of the provisions o the 
Seren oir g to, summa 
ned Council, 144, 155. 
evidence to prove the exfstence of a 


DHANHAR LAND— 
See p. 357 
DIARAH— 
See Chur 


Dini PANCHANNAGRAM— 
Leon in, 38. 


their talugs granted after su Dec. DISGLAIMEA— 


1790, 72. 


forfetuse of lease by 231 332, 


GENERAL INDEX. 


DISCLAIMER— Continued 
what constitutes, 232 
of the title of assignee of landlord, 
232, 233 
under Bengal Tenancy Act who can 
not be ejected for, 233 . 


DISQUALIFIED PROPRIETOR 

no estate liable to be sold for arrears 
of revenue while under the Court 
of Wards, 121 

unpaid arrears a first charge on sale 
proceeds of estate sold for any 
cause while under the Court of 
Wards, 122 

if arrears remain unpaid when estate 
1s released by the Court of Wards 
Collector may attach, 122. 


DISTRICT JUDGE— 
has jurisdiction to appoint common 
manager, 128, 129 
order of, appointing common 
manager not appealable but High 
Court has power of revision, 129 


DIWANI— 
recognition of the Company’s title, 
29 
influence of the Mahomedan fiscal 
system under the, 29 
confusion during the first few years, 
29, 30 
revenue-free grants made after Com- 
pany’s accession to the, 66, 72 
the Durectors adopted plans to 
check further alsenations, 67 
what to become of revenue-free 
grants made after accession to 
the, 71-75. 


DURPATNI-DAR— 7 
compensation to, on sale of Putn 
Taluq for arrears, 157 
See Putnisale 


DOUBLE GOVERNMENT— 
what 1t was, 30 


EARTH— 

13 res communes according to the 
Indian sages, 3,5 

distinction between Roman and 
Ancient Indian ideas about pro- 

perry in, 5, 6 

See Property in Land 

accordmg to Indian sages nght 
to portions of,was not in the soil 
but in the usufruct, 4 


+ 
~ 


437 


EARTH—= Continued = 
could not be given away, § 
occupier of portion of, not owner 
according to Savara, 5 


EAST INDIA COMPANY— 

sovereignty of the, 29 

the Diwan, 29 

influence of the Mahomedan fiscal 
system under the Diwani, 29 

confusion during the first few years, 
29, 30 

started the theory of the propmie- 
tary nght of the Government, 30. 

proprietary nght was transferred to 
Zamindars with this theory in 
view, 30 

policy of the, as to revenue-fre¥ 
lands, 58 


EJECTMENT— 
taluqs held from the Permanent 
Settlement not hable to, 165 
not allowed of permanent tenure 
for non-payment of rent, 180. 
conditions for, upon breach of coven- 
ant in leases of permanent tenures 
looked on with disfavour, 181 
of lessee by title paramount, 217 
from a part, 218 
from the wrongful action of lessee, 
219, 220 
notice to quit under Bengal Tenancy 
andTransferofPropertyActs, 238,239 
notice must be proper, 239 
six months’ notice, 240 
suit 1s not sufficient notice, 240, 241 
form of notice, 241 
raryat at fixed rates hot lable to, 
except on breach of an express 
covenant in contract, 288 
of occupancy ralyat, 302-304, 
of non-occupancy raryat, 346-348 
protection from ejectment from dwell- 
ing houses, manufactones and other 
permanent building on sale for 
arrears of revenue, 3II 
See Mahomedan Fiscal Govt , 
Notice , 
Disclaimer, 


ENCROACHMENTS— 

m Sunderbuns, 52 

by tenant on landlord’s land, 22r, 
293, 294 

no hmitation against landlord in case 
of, by tenant, 221, 222, 294. 

by tenant on stranger's land, 222, 
295 
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GeaeRn AL Inprx. 


EO ROACH MER Se ENHANCEMENT OF RENT 


onal rent would le 


ENHANCEMENT OF RENT 

Act mi (BC ) of 1878 defines and 
limits the powers of Settlement 
Officers khés mabals regard 


by salaneas0 Officer {un khAs mahals 
bind1n, ess ralyat proves that 
i noiies accordance with the Act, 


of deresacat vainass 138 13% 
of talugs, 138, 139, 166, 167 
of tenures, 176-17 

invalid contracts regandin 


oe be mda whine esa 


but any aman it m settlement 
of depute ts not enhancement, 


landbed not debarred from recoverin 
rent at enhanced rate when 


for throe 332. 
contract of cabancement not invalid 
{lt t on account of landlords 


at a specially 


sideration of cultivation of any 


332. 

6 

of Mader Ret Ret 1899 

and Act vit (B.C) of 18! 
553, 355 

prevailing 


baie ei Ces ata 355 356. 
t, 356, 


st 


2a 


increase in the ucth 
oreo tance, HS Bower 


orchards, 364, 

of improvement by flayal action, 
3 

373, 


DOW not neccsmry "ak 

decree for “ben to © effect, 374. 
gt dual enhancement, 374, 
Force inguetcnceneny 


Sines Secpansp ruyat, 382. 
Ses Barden of proof, 


also. os Geaned in Beagal Coss Act, 
bat bot os defined in the Partitlon 


Pena h of saccesalon of the 
Ww ° 
pplicable to, 
allenable in part or whole, 112. 
from mle of ahare for de 
fanlt of a co-sharer 173, 
registration of names of proprietors, 
113 11g. 
separation of shares of, 114. 
bo is entitled to have so 
porate account opened, rr4, 
owners of portions 
also sued we xan 
thon of account, 114, 
Collector may open 
no 


to the Civit Court, 114. 

Sales of separated shares, 114 115 
rules for 114. 

In case of defictent sale pro~ 


by 
Part doa Pier tr§—i30, 
For deta see uader Uns 
deadg 
niiat extates cxempied from sale for 
arrears of re eQus, 120-13}, 
contribution amonge co-owners of 
estate, 27 12% 
quasl contracts arising out of pay 
meat of Gort, rrenos and sioular 
other duca for the protection of 


{ the, 127 
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ESTATE—Cont anal 


u&sharer paymy Govt, revenue hits | 


no charge, 127, 128 
mdependent taluq 13 1, 150 


tepirately recognized as such, when, , 


130, 131 
vhare of, sold at revenue sale im- 
cumbrance not woided, 162. 


t 
ESTOPPEL— 


by conduct in ancient Pindu law,1g 
tenant induced into find by a pers | 
son Without title nut cstopped frum 
deny tng such Icosar’s ttle, 337 | 
{ 
| 


EVIDENCE— i 

evidentiary viluc of chittis, jum | 
wibandss and mips prepared by 
officers of Gova. under the Sctehe- 
ment Re wulations, 45, 46. 

evidentiiry value of fandiuds, $0, 

copies of registers under the Land 

egistrition Act adimisstble in, 

Tig 

to prove the existence of 2 taluq at 
the Decenmal Sctulement, 135 

express recognition of taluqin the 
settlement proceedings miy be 
evidence of the right to hold exe 
empt from enhancement, 139 

value of amidestads or unialnamas, as 
209 

of payment of rent at uniform rate 
to cstablish fixity of rent must 
be strict, 291, 292 
See Presumption 


EVICTION— 
See Ejectment 


EXEMPTION— 

Collector and Commissioner may 
exempt estate from revenue sale, 
when, I05 

express order of exemption neces- 
sary, 105 

what estates are exempted from sale 
for arrears of revenue, 120, I3I 

estates under attachment or manage- 
ment by Revenue Officers exempt 
from sale for arrears of revenue, 


123 

See 17 Act XI of 1859, 123 

but the issue of certificate of attach- 
ment 1s not attachment by Col- 
lector, 123 


FARMER OF RENT— 
See Ijaradar. 


; FIXTURES— 
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; FISHERIES— 


See J ithar, 


Non-agricultural lands 


FORESTS— 
liwa 15 to, 54 
Scutkment Officers of, vested with 
th. powers of a Collector under 
the Land \equisition Act, 54 
rules for the protection of, 5.4. 
iwrcame of Gost from, under three 
heads, 54 


FORFEITURE— 
for brevch of covenant in lease, 181, 
258, 303, 304 
duturnun ition of lease by, 230, 231 
by disclumer, 231 
relicf against forfeiture, 235, 236 
waiver of, 234, 235 
effect of, on subleases and mcum- 
brances, 242 
on ahandonmient of occupancy hold- 
ing, 299 
FRACTIONAL PROPRIETOR— 


See Co-sharer 


FRACTIONAL SHARE- 
HOLDER— 
See Co-sharur 


GHASKAR LANDS— 
Seep 357 


GHATWALI TENURES— 
Ghatwals, 246, 257 
contest between Govt , Zamindar and 
Ghatwals, 257, 258 
of Burdwan, 258 
of Chotanagpur, 258 
of Hazanbagh, 258 
of Lohardagga, 259 
of Manbhoom, 259 
of Monghyr, 259, 260 
of Bankura, 260, 26r 
of Beerbhoom, 262—264 
of Khurukpur, 264—270 
apportionment of compensation in 
case of acquisition of Ghatwali: 
land, 270 


GOVERNMENT— 
13 landlord as defined in the Bengal 
Tenancy Act in khds mahal, 51. 
Road Cess payable by, for kbds 
mahals, 56 


4p 


GOVERNMENT— Costinned 


GRAZING GROUND— 
See Pasture. 


HIGH COURT— 


order of District Judge appoin: 
common manager under Bengal 
Tenancy Act pot a le, 


129. 

High Court has however poner of 
revision, 129. 

HINDU JURISPRUDENCE— 

amimikbon of Hindu and Afeho- 
medan systems of fiscal admims- 


tration, 2 
See Mzbonedan Fical Govern- 


moor, 

and commentaries were pub- 

Cetced cader the tatucnce of Hine 
du Rajas and Zamindare in 
Mahomedan time, 26, 


See Aryans, 
HOMESTEAD LAND— 


when occu) right cannot be 
soured tn, 


316. 
when may be LBs 37 
in many yats hold 
homestead land without peyment 
of 317 384, 
objec of sax. 183 Bengal Tenancy 


woreable 6. 

are saleable fn ox of decteca 
ol Presidcacy Sain} Cause Conrts, 
3 


GEWERAL InpEx, 


WARADAR— 


finsition of the right to reaala 
abeyance, 313, 314, 
but if right already perfected Ht 
would not be lost, 414. 

Ses Lease, 


ILLEGAL CESS— 

Dawk Cesn isa } abwab, 97 

but is not rea! le as rent, 97 

Regulation VIII in; restric 
tons on levying, 37 


ILEEGALIT Y— es 
there is Megality In revenne mle 
no appeal to ‘Commissioner neces, 


109, 
whether pon-com of the pro- 
visions of sec, 6 was, I10, 
IMPROVEMENT— 


validity of enhancement of rent on 
account of improvement by land- 


regs oy td, nee 


to suits for en 


INOOME TAX— 

but "ste respect Of extaten 
within municipality 99. 

INCUMBRANCE— 


defaulter ig at revenuc sale 
not entitled to arokd, 111 163, 


psigg 


GENERAL INDF\ 


INCUMBRANCE-~—() fut ied 
ef.ct ofdetermninon of Irace on, 
241,252 
cunender dees not word, 231, 242, 
effect of forferture on, 242 


INDEPENDENT TALUQS— 

invubdd  Takher 
hundred Mahle resumed 
Veessed become, 73 

who tre midependent tiluqdars and 
who are net 94 

whieh of the Malrucan \yniis ire 
independent taluqs, Oy 

qe estileg, 130 

separately recoymuzed 13 such when, 
130, 131 


INDIGO PLANTER— 
may’ Le ruyat, 287 
mndigo conmern my acquire ocen- 
ptocy right, 311, 312 


INJUNCTION— 
for nususe of Iand by occupancy- 
raiyit, Jor. 


in 


See Leise 

INSTALMENTS— 

of revenue and payment thereof, 
104, 105 


auction purchaser hable for instal- 
ments that have fallen due since 
the defaule of kist on which sale 
his taken place, 111 

of rent regulated by igrcemcnt or 
estabhshed usage, 333, 334 

agreement as to, necd not be evi- 
denced by wnitten instruments, 


333 


ae hard ee F 
ayable on arrears of rent, 334, 335 
Te of, where the Bengal Tenancy 
Act does not prevail regulated by 
local usage or practice, 334. 
contracts as to, where the Act 


prevails, 334, 335 


INVALID LAKHIRAJ— 

-holder of, in kh4s mahalis bound 
by the rent assessed under the 
Settlement Regulations, 46 

raiyats however are not bound 
unless they assent or the law as to 
enhancement of rent 1s complied 
with, 46 

by operation of the Resumption 
Regulations large quantaties of, 


A (5) 
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| INVALID LAKHIRAd—Contiuued 
Innds within the ambit of per- 
nrinently settled estates came nto 
the direct possession of Govt, 49. 
whit revenue free grants are invalid 
7k-75 


lands exucding | INVALID CONTRACT— 


See Contrict, 


IRREGULARITY— 

whether non-comphance of the 
provisions of Sile Law was a 
mere iregulaunty, 110 


ISLAND CHURS— 
See Churs 


JAIGIRS— 
these were grants to military offi- 
cers and servants of the State, 64 
ordinarily hife-tenures, 64 
occasionally held as hereditary and 
ahenable gmnts, 64 
of two kinds, conditional and un- 
conditional, 64 
not grants of land but merely in- 
dicate interception of the khuray, 
they are not strictly lakhiray, 65. 
were declared heritable and per- 
manent, 2.45. 


JAL LAND— 
See p 357 


JALKAR— 
right of occupancy in, 318, 402 
enhancement of rent of, when allow- 
ed, 357 
incident of tenancy 1n, 402, 403 
determination of leases of, 403 


JALPA] LANDS— 
what they are, 55, 56 
are khds mahals, 56, 
claim to, by the zemindar of 
Midnapur disallowed by the 
Privy Gouna, 56 


JOTEDARS— 
are occupants of land in Bhutan 


Doars, 44 
hold lands in Daryiling, 44 


JUMMABANDIS— 

Settlement Officer preparing chittas 
and jummabandis under Reg 
VII of 1822 to give notica to 


ratyat, 45 


a 
JUMMABANDIS—Costance, 


thon, 114. 
om objection Ctril Court to decide, 


cia & nenly d 
an jecres 
for  Preainment 
of 315. 


of Collector ousted In meet oes 
of private partition, 11§ 11 
ge tas 
a 
widow 116, 


even when rereone pre- 
scribed Limit, 116, 

of Civil Courts in mattera rehung 
to partition, 11 

comfiect of cases suy_ 118, 

of Collector in of estates, 


remarks on, 118, 319. 
of Dinrict judge to appoint com 


ig registration 

rier Act XI 161 - 
of Court regarding regigsatio 
of tenure unde Act AL, 161. 


GENERAL INDEX. 


JURISDIOTION—Coatinacd. 
of Civil Court to partinon tafuqa, 


16 
af Cf Court la sult for enhance 


GENERAL 


KHA’S MAHALS—Continned 
some held in fee simple or 
revenue free, 44 
Angul, 44 
formerly a Tributary State, 44 
confiscated in 1847, 44 
settlement directly with ruyats, 


44. 
Khurda, 
comprises half of Puri district, 


44. 
until 1837 settled mahalwar: with 
sirbarakars, 44 
ratyatwirisettlementin 1837, 44 
rent collected through sirbara- 
kars, 4. 
settlement and adjustment of rent 
in, 44-48 
See Settlement Regulations 
Assam, 49 
the whole 2 scheduled district 
under Act XIV of 1874 and 
statute 33 Vic. Crp 3 applies 
to it, 49 
a part ofthe country permanent- 
ly settled, ¢9 
rest Govt property, 49 
Settlement Regulations of the 
Bengal Code supplemented by 
rules framed by Govt are in 
force, 49 
operation of the Resumption 
egulations large quantities of 
lands within the ambit of per- 
manently settled estates came 
mto direct possession of Govt, 


by 


49 
purchased and escheated estates, 


49, 50 
island = churs, 
Govt , 50 
some temporarily settled, 50 
alluvial accretions to an estate, 50 | 
the Govt. has nght to assess such 
lands with additional revenue, 
when, 50 
held khds only when proprietor | 
declines settlement, 50 ; 
but eventhen proprietor entitled to 
mahkana, 50 
Regulation XI of 1825, 50 
Act IX of 1847, 50 
assessment of revenue, 56 
made on pce laid down 
in Reg VIE of 1822 and Regula- 
tions and Acts modifymg it, 


the property of, 
i 


50 
neereted Iinds formed mtoseparate 
estates, 50 
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KHA’S MAHALS—Contnued . 
old policy of Govt was to settle 
lands permanently after assess- 
ment under the Settlement Regu- 
lations, 50 « 
since 1861the policy of sellin 
estates outright was also adopted, 
51 
since 1871 temporary settlement 
only allowed, 51 
1875 Govt ruled that there 
should be khds management 
whenever practicable, 51 
rules of settlement, 51 
Govt. 1s landlord asdefined in the 
Bengal Tenancy Act, 51 
amount payable to Government 1s 
rent, 51 
but proprietary mmterest of the State 
merges in the paramount title 
and rent 1s called revenue, 51 
the right to settle the revenue 13 
regulated by Chap X of Bengal 
Tenancy act where that Act 
apphies, 51 
same rule applicable to temporarily 
settled estates, 51 
Orissa, 52 
although Reg VII of 1822, IX 
of 1825, and IX of 1833 and 
Act VIII (BC )of 1879 apply 
the procedure for fresh settle- 
ment 1s that laid down un Chap, 
X of Bengal Tenancy Act, 52 
Sunderbuns, 52-54. 
For detatls see under this heading 
forests, 54 
forest laws, Act VII of 1865 and Act 
VII of 1878, 5 
forest Settlement Officers were vested 
with the powers of a Collector 
under the Land Acquisition Act, 


in 


54 
rules for the protection of forests, 


54- 
income of Govt from forests may 
be classed under three heads, $4 
acquisition of Jand by Govt, 55 
salt land, 
or jalpa: land, bss, 56 
Gori paid khalan rent for, §5. 
settled as khds mahal, 56 
Govt absolute right to salt land, 56 
Road Cess payable by Govt. for, 56 
but not Public Works Cess, 56 
Govt due realizable by certificate 
procedure, 56 
some provisions of the Public De- 
mands Recovery: Act, 56: 
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KHA’G MAHALS—Cestrassd 


por 7 
reieee sectlement the land to 
Enda, q 
See Invalid ‘hia 
KHARKAR LANDS— 
See p. 357 


KHIRAJ— 


defined, 23. 

never formally levied In Indi 24. 
when levied it was soon commuted 
to money ren' 24. 

the potion of lt no take amay 
the proprietorahip of the 
trator 24, 

no senous effort made for collec 


KHODKAST RAIYAT— 
See Rafyat. 


KHURDA~— 

until 1897 settled mahalwari with 

St asleat yates t in 1837 44. 
lyatwari emen| 183; 

Tent collected through sarbamkars, 


to lind 
by early Hindu Kings, 


& 


GENERAL INDEX, 


KINGQ—Cortrrned 
bat smaller shares eighth, tenth 
and even twelfth considered 


Savara s and Sayana a commentaries 
hereon 10, 

was simply the protector of the 
people, 10 


2 tor of the sixth 


1X 
Srikrishna Tarkalankar mys king 
only enntled to taxes, 15 
in Mehomedan time the sovereign 
became enutled only to a share 


netary 
with this th: in view proprictary 
right was anslerred remlo~ 
dars, 30. 


LAKHIRAJ LAND— 
rewalt of extention of the Cess Act 


to, 57 
persou claiming under e bkbira 
tide cannot acquire occupancy 


bt Bly. 
Be Bah aston } 


LAND AOQUISITION— 

forest Settlement Officers were 
vested with the powers of u Col 
lector under Act \ of eu bets, 

land acquired by Govt held 


$$ 
succettlre laws for acquisition of and, 


13: 
rules under See. 59 of Act & of 
1370, 124. 
er era tag ssof Aci t 
1 124, 125. 
procedure where propnetor decllires 
to sccept abatement of rerenud 
£2: 
date "whea abatement or remiayon 
of revenue has effect, 125 
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LANDACQUISITION~€ 419.71 LANDLORD AND TENANT— 
Parag. uader wh Wore mone d Cattiud, 
te der to da dp dee 6 Cb feateca peetae were tu be it fur and equit- 
prgseiy vad teapre howe, ide? te, F79 


aSds ary { diutcrmmniuttion of the meidents of 
Apyk  breceat wh es heap aan in ipaNedy, GF 377 

ca af cage a eb det ateak ? what the quurt te deade in| tpphia- 

land oite san under Ses 158 of Bengal 

Lenses Let, 976, 377. 

LAND HOLDER ~ \errpan Dt putes \etand See rr2 
habitsty eG wieter Ree NE L136, Kony al Tenancy Ves, ge 

aE NE fot ot fa apydy provi diferent fing im diffrent districts, 

evec TSS ety, ETT OIG 07, 503 
pity ©. «feast 123 See Lese 


j thie ws pine dafor uta of acrain 
pees, $3 LAND REGISTRATION ACT— 

Laat wh act abad aati, ay registers of Tikbiry land prior to, 
a tee AE ADLNM of bio rly 7}, 1 

“co ogp ul WON ol rsdz, ery Snes of likhiry lind under the, 
Yo, ar 

-c. Go of let VIE (BC,) of 1876 
ipphcs to revcnue-free binds, Sr 

i the Met dees not dew with Tinds 

whith Base not been tdimited 
tw be reventicefice by provecdings 
under the Resumptiun | aws, 84 
title, fs old Pind Reastriuon liws, 13 

holo bird an kee ums uf another | Benyal Act WH of 1576, 113, try 


CiNhet Type vccupancy aayhi, | Fegssters, tr3 
312 copies Of register tdmissible ain 
evidence, 113, 114 


LANDLORD AND TENANT— | no one bound to pay rent to any 


LANDLORD— 

in has tathal, Gost as the 
cut?) oatupaedan the Beas 
fe wsy As, St 

bur the propre uiteiest of 
Gist der tca athe parigiennt 


Liw of, a C sleutea, 34-37 person whose name is not regis- 
junadicton of Calcutta Small tered under the, 81 
C nse Court us suits Letween dand- (stats for rent not muntainable un- 
lord anditentntin Calcutta, 96 437 less clumint’s name is registered 
interpretation of decds im determi- under the, 81 


ming the rei character and | See Pyidence 


incidents of lease, 184, 185 
lw of Lughind when aipphed, 186 | LAND SYSTEM AMONGST 


effect of friud mtrinsactions beut- | ARYANS— 


Ween, QL See Aryans 
suit for arrcirs of rent by one of | LEASE— 

jot Lindlords, 202 terms of, regulate relation between 
such a sutt must be treated as 1 Iessor tnd lessee, 173 

suit on an ordinary contract, 202 interpretation of written contracts 
execution of decree by a co-shircr of, 173, 174, 204 

1s an cxecutionunder the Civil {| permanent mukurran may be granted 

- Procedure Code and not one on what terms, 180 

under Chapter XIV of the | breach of covenant of, 181, 182 

Bengal Tenincy Act, 202 , interpretation of deeds, 184, 185, 214 
encroachment by tenant on lessor’s | law of Fnglind occasionally applied, 

land 221, 222 186 


encroachment by tenant on stranger's} sources of law regarding, 207 
land 1s for landlord’s benefit, 222 Transfer of Property Act, 207 
tules for the determination of | how created, ace 
relationship of, 337, 339 void leases and possession there- 
suit for delivery of pottas and under, 209, : 
kabulyats, 375, 376. amaldastak or amalnama, 209, 
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LEASE— Cantleusd 

a tto lense, 210. 

who may grant, 310, 211, $90 39t 
power of managorof Joint ly 
t 


a 
sovact and mmutwallls, 331 212, 


of infants, 412, 213. 
ae Se 399. 


mortgagor to it, 212. 
when begins to enth at4, 215 


preseot possesion not necessary ta 
validate, 215, 216, 

covenant to t new lease oo ox 

ad 216 397 ‘s 

possession by lessor 31 

when [cesee absolred Itability 
to pay rent, 216. 

effect of not mentionmg rate of rent 


in covenant of, 316 
eviction of losses by title paramount, 

2t7 218, 
eviction from a part, 218 
evichon from wrongful action of les 
durcurbanes of lessoa possestio! 

o e 2, 220 

encroachment by tenant on lessors 

land, 221 


pa 


aa4, 
aengnment of lessor’s right, 224. 
leases a powar of transfor 225 393, 


y 
lowes liability when continucs after 
transfer 


aa6 
s ty when begins, 25 
bound oal: covenants 


land, 


tithe, 232 
nenodea of ejectment on forfeiture 


foc dischiimer 231, 232 

Wiens countltates dieclabner air 

disclaimer of the ttle of assigues of 

under Bengal Teniocy Act perms 

neat terurc-boller ralyst st Axed 
rec! 


rate and occu cannot 
be jectod fat disclaimer 23s 


GEMERAL IKDEX, 


walver of forfeiture, 234, 235. 
relbef mst 
rel eps fotos as —ag7 


lease, 243. 


fentnces from year to your 991, 992. 


LIEN— 


LIFE-ESTATE— 
holder of, not entitled to partitfon 


of estate, 116, 
but Hindu widow is entitled, 116. 


LIMITATION— 
ext t of right ba ancient 


GENERAL INDEX. 


LIMITA TION—Contiuned 
m suit to avoid incumbrance, 162, 
200 
no limitation agamst landlord in 
case of encroichment by tenant, 
231, 223 
in suit to cject tenant on determin.- 
tion of lease, 233 
agamst tenureholder and raryxt for 
breach of condition of lease, 233, 
234 
in swt for ejectment of occupancy 
raryat for breach of covenant, 3o4 
in sult for arrears of rent, 339 


MAHALDARS— 
hold Iinds in Darpling, 44 


MAHOMEDAN FISCAL 
SYSTEM— 

Mahomedans did not interfere with 
Brahminical ideas about fiscal 
system, 11 

they had their own system of juris- 
prudence, 22 

their fiscal system was of recent 
date, 32 

their rules applicable to infidels not 
apphed to India, 23 

they levied khiray which was soon 
commuted to money rent, 23, 24. 

imposition of the khiray did not 
take away the propnetorship of 
the cultivator, 24 

cultivator had right to ahenate his 
land, 24, 

the sovereign became entitled only 
to a share of the produce, 24 

Mahomedan fiscal ee practically 
agreed with the Hindu system, 25 

assimilation of the Hindu and Maho- 
medan systems, 25 

no serious effort made for collection 
of khiray from cultivators till the 
reign of Akbar, 25 

in Mahomedan time zemindars were 

: theoretically mere collectors of 
revenue, 26 

but they had to perform the function 
of a sovereign, 26 

in fiscal matters their authority was 
supreme, 26 

revenue settlements under Mahome- 
dan rulers, 27 

Alauddin Khihy, 27 

Sher Shah, 27. 

Sehm Shah, 27 

Akbar, 27 5 

Todas Mal’s reform, 27, 28, 
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MAHOMEDAN FISCAL SYS. 
TEM —Contiued 
he entirely ignored the distinction 
between ovosher and 4&étray, 
between Mahomedans and Hin- 
dus, 27 
instead of the sixth the rate was 
increased to1 fourth and occa- 
sionally to a third, 2 
rights of cultivators, 28 
eyectment unknown except for non- 
cultivation or continuous nonpay- 
ment of rent, 28 
the influence of the Mahomedan 
system after the Diwan, 29 
English ideas as to property in land 
same as the Mahomedan, 30 


MALGUZARI AYMAS— 
which of them are dependent taluqs 
and which are independent, 94. 


MAL LANDS— 
See Burden of proof 


MALIKANA— 
proprietor declining settlement of 
accretions to his estate 1s entitled 
to receive, 50 
what 18, 125 
rate of, 125, 126 
how paid, 425 
grants rare in Bengal but common 
in Behar, 126 
is not rent, 126 
but 1s a distinct proprietary nght 
and an interest in land, 126 
suit for, 1s money charged upon 1m- 
movable property, 126 
limitation in suits for, 126, 127 
suit for recovery of, tenable, 127 


as peas 
evidentiary value of, prepared by 
Settlement Officers, 45, 1 


MATHOT— 
See [legal cess 


MEASUREMENT— 
standard pole, 369, 370 
landlord’s nght to measure,370, 371 
part propnetor cannot apply for 
measurement, 372 
rent-free lands may be measured, 
372 
but not revenue-free lands, 372 
rocedure for measurement, 373. 
In non-regulation districts, 422. 
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MERGER— 


due notlees 
given to Collector not 
Liable to sale for arrears of revenue, 
rat. 


MISUSE— 
of ae by occupancy salyat, 400, 


MOOSTAGIR— 
Sa I 


Margie ta reenrgr hls waney from 

it ta recover money 

swirplus proceeds of revenue ante, 
mur 


Te Vistek 
ctor s private 
NIRIK— i 

Ser Bp. 355 


NISF JUMMA— 
Gort, had nght to, in what cases, 
Th The 


NON AGRIOULTURAL 
LANDB— 


GENERAL 1TDEX 


NON AGRIGULTURAL 
LAND S—Cosirexe! 


acquiescence of landlord, 
injunction to  restmin pr 


from 


Tenses by Hei widows, 
fotures in jeaae holds Biren by 
Hindu widows, 399— 


“fO2, 
bhi customary righ 
" g grounds OF eer aces, 
right toteke wood from jungles, 406, 
Ses Homestead land 


Pastures. 
NON-BADSHAHI GRANTS— 
threo classes according to quantty 


a 
also three classes according to time, 
71 72 


72 

if grant pasterlor to the ist Dec. 
1730 the right to resume and ase 
te was in ths propriciom of 
estates or de ttalage, 72, 

patnidara owners of similar 
petmanent tenures entitled to re 
yom apd assess, 72, 

bat notwthstanding the grant of 
putol or otherwise tho proprietor 
could resume and assess, 72 

when land exceeding ons bundred 
Ynghas is hdd by lokbirjdar the 
presumption is thot it Is held 
under 908 gro 73: 

bow presumption fs rebutted, 73. 

¢ previous to 1s1h April, 


gronts mad 
hel 
bad lo #1, Leal 
eae ee ounce Bel ale 7 
If grant be au aent to the c 
Peer nary Jumma to be 
tal ‘hes formed were Indepen- 
dent taluqs, 73, 
if grantee to wcttle- 


ment the estate beid as fbhs 


grants tueeguro a 1st December 
1790 fa and Linds to be 


GENERAL INDEX, 


NON-BADSHAHI GRANTS— 
Continued 
considered mal lands of the estate 
within which it les whatever the 
quantity, 73, 74 
Grants exceeding ten bighas but less 
than one hundred 
land covered by such grants to 
form part of the estvte or taluq 
within which the land was 
situated, 74 
if grantee held under sanad dated 
between 12th Aug 1765 1nd 
12th April 1771 in Bengal and 
26th Sep 1771 m Behar or 
Orissa, he was entitled to hold 
the land as dependent talug 
with rent fixed by Collector in 


perpetuity, 74. 


the amount to be assessed was 
nsf, 74 

uf grant was between 1771 and Ist 
December 1790, the full jumma 
was assessable, 74 

Grants of land not erceeding ten 
bighas 

such land not to be subjected to 
the payment of revenue if sanad 
bore date between Diwani and 
1771, 75 

lands held under grants subse- 
quent to these dates, assessable 


how, 75 
yn the absence of nts, Jona fide 
be relied on as 


possession coul 
evidence of title, 75 
sec 3 Reg XIV of 1825 was 


held applicable, 75 


NON-OCCUPANCY RAIYAT— 
who Is, 342, 343 
incidents of the mght of, 343, 344 
heritability, 344 
transferability, 3.44, 345 
ejectment of, 345—348 
right of subletting by, how far affcct- 
ed by sec 178 of Bengal Tenincy 
Act, 345 
right of, how far 1 protected inter- 
est, 345, 346 
surrender by, 346 
ejectment of, for non-payment of 
rent, 346 
ejectment of, on expiration of term 
of lease, 346. 
previous notice of six manths to 
eject on this ground necessary, 


346 
A (6) 
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NON-OCGCUPANCY RAIYAT 
Continued 

limitation m suit for eyectment on 
expiration of lease, 347 

hable to eyectment on refusil to pay 
fair and equitable rent, 347 

in suits for enhancement of rent 
of, the court 1s to determine 
whether grounds for enhancement 
exist and whether they are such 
as to justify the enhancement, 
347, 348, 382 

enhancement of rent of, 382 

rent settled by Revenue-officer 
a to be varied Within five years, 
382 


NON-REGULATION PROV- 

INCES— 

Act VIII (BC) of 1869 not 
applicable to, 284 


NOTICE— 
was necessary for enhancement of 
rent of dependent taluqs, 135 
requisites of such notice, 136 
of cuneate for breach of covenant, 
181 
to aut under Bengal Tenancy and 
ransfer of Property Acts, 238, 
239 
how to be served, 239 
must be proper, 239 
presumption as to due service of, 
sent through the post office, 239 
sty months’ notice, 240 
suit not sufficient notice, 240, 241. 
form of, 241 
of transfer of occupancy-nght, 300, 
341 
due service of notice of transfer on 
landlord operates as registration 
of transferee’s name in land- 
lord’s office, 342, 343 
of enhancement formerly necessary 
but not under the Bengal Tenancy 
-\ct, 373, 374 


NOTIFICATIONS— 


of sale for arrears of revenue, 106, 
107 


NUCKSAN LAND— 
Sté p 317 


OCCUPANCY-RAIYAT— 

person holding under rarynt at fix- 
ed rate cannot acquire mght of 
occupincy, 288 
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OCCUPANCY RAIYAT— 
Continued 
meee night created by Act ¥ 


298, 

di Nction between khodkast and 
paikast no longer observed, 297 

unier the Bengal T Act 
settled ratyat has enlarged means 
of acquintion of nght, 298. 

bu right curtailed sh case of chur 

uthand: ands, 298 

Incrdents of right of occapumy 

it 13 bentable, 298. 

but on default of heirs nght is ex 
tin, ed crown does not suc 


98. 
not bequeathable by will except 
ander custom or usmge, 299. 
nor transferable except under cus 
torn, 299. 
transferee acquires no nght, 299, 


339, 
heis ltble to be encted ax ues 


passer 21 Oy 
when raet ie reonaddered to 
have ahandoned the land, 299, 


cy Act, 
when lord not bound to recog 
nise transfer, gat a 
unlexs notice fer given 


301, 
right i 


pound to pay fair and oquitable 
italy gor 
a fared paid presumed to 


pot linble 2 ordinatily to be ejected, 
ed 

ee eee ee 

limitations ie fe sjeciment 


for breach of covenant, 3o4. 
for arreara of 
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OOCUPANOY RAIYAT— 
Contucaed 


right to sublet, 305, goo 

contract taking away such right 
Invalid, 306, 

has nght to surrender 307 

Paes pasaelee Vl invalid, 


if band by lease for fixed period 
cannot surrender before expiry 
of perfod, 307 

no surrender of part or share, 307 

abandonment may amount to sur 

Who may Sen sceupancy righ! 

may acquire 

occu, right acquired by my 
tialone, 303 

undez-mafyat cannot acquire it, 


concern ma. wodre it, gir 
landlord holding Izod m the becaaal 
of another cannot acquire, 912, 
co-aharer cannot acquire, Std 3th 
co-aharer 


right Toset it but he holding does 


Not ceuss to exist, $13 N0te, 
sera or farmer cannot acquire, 


oa ralyat becoming a farmer of 
rent noquistion of the right kept 


fo a 


bat if right already would 
not be lost, 314, 
cannot sega, 3 
oa ing fakh{raf ttle can 
not 314. 
nine possession cannot confer 
saeape under trespaner 
tren 
suffictent for the acquidtion 314, 


the righ fs cot acquired by vietue 
of any aerate dae fom 
possession as HH4, 105. 

In whet kind sccupamcy right can 


pled ed only in Tee 
a uted On; a, 
tual sad Herdeuliur al 
1, 31 
bab mua In bullding bend ren 


nor te bed eed foe areas fob ret gals 
baz sees nd Pcesiaae me 
es homestead 


rma 
7 be bent $16, 317 
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OCCUPANCY RAIYAT— 
Continued 

how acquired in xéband:t lands, 
317, 318 

cannot in general be acquired in 
fisherjes, 318, 

but may be acquired in a tank 
when, 318 

may Pe acquired in pasture lands, 
31 

cannot ordinarily be acquired im 
proprietor’s private land, 3109, 
330 

may be acquired in such land 
when, 323, 327 

may be acquired in chur land 
when, 325 

How acquired 

under the old law, 325 

under the Bengal Tenancy Aet, 
325, 326 

Pandit Sheo Prakas y Ram Sahay 
Stig, 326 

may be acquired by different leases 
when, 326, 327 

contracts against acquisition 
valid, 328 

contracts taking away occupancy 
right invalid, 328 

contracts providing for eyectment 
of occupancy ratyat invalid, 328 

right of occupancy even if land 1s 
held partly before and partly 
after the passing of the Rent 
Act, 329 

dispossession by landlord does not 
breik continuity of possession, 
329. 

raiyat holding jointly may acquire 
the nght, 329, 330 

non-payment of rent does not bar 
acquisition of nght, 330 

nor forfeit the nght when acquired, 
333 

condition necessary for acquisition 
of the nght, 331 

his main duty 1s to pty rent, 337 

how rateof rent 1s to be deter- 
mined, 331 

invalid contracts by, 332 


OCCUPANCY RIGHT— 
See Occupincy Rayat. 


OCCUPATION— 
creates right both sccording to 
Manu and the Roman Junsts, 2 
may create rightin communal prop- 
erty, 6. 


iIn- 
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OFFENCES— 
information of certain offences to 
be given by zemindars and the 
native officers of land holders, 124 
sec 154 of Act XLV of 1860,124 
sec 45 of. Act X of 1882, 124 


ONUS PROBANDi— 
See Burden of Proof 


OOSHER— 

defined, 23 

distinction between oosher and 
khiray not recogmized by Raja 
Todar Mal, 27 


ORISSA— 
Beng Act VIII of 1879 repealed in the 
Regulation Provinces except, 48 
chap X of Bengal Tenancy Act 
extended by notification to, 48 
although Reg VII of 1822, LX of 
1825 and IX of 1833 and Act 
VIII (BC) of 1879 apply the 
procedure for fresh settlement 1s 
that laid down in Chap X of 
Bengal Tenancy Act, 52 

at the time of the Permanent Set- 
tlement contained only a portion 
of Hughh and Midnapur, 92, 93 

Orissa proper conquered from the 
Mahrattas 1s subject to tempo- 
rary settlement, 93 

Orissa Division, 408, 409 

Tributary mahals, 409 

Moghulbundi, 409, 410, 410 note, 

Regulation XII of 1805, 410 

Rent Acts 1n force in, 410, 411 

classification of landed interests, 
fir 

revenue-paying estates, {II, 412, 

Mukuddum: tenures, 412 

Sarbtrakari tenures, £12, 413 

Nankars and Jaigirs, 413, 

ayma and tank: estates, 413 

thant ratyat, 413, 414 

pahi raiyat,414 

chadmia ruyats, 414, 415 


PARTITION— 
zemindir not bound to apportion 
rent on division of tenure, 165 
of taluqs by civil courts, 165 
of tenure and apportionment of rent 
do notrffect uniformity of rent, 
178, 179 
of permanent tenures by civil 
court docs not bind the lind- 
lord, 203 
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PARTITION—Costerned. 
but on partition amongst landlords 
the tenure 1s split up and com 
verted into s number of separate 
tenures and such portinon uw 

binding on tenants, 203, 

Ses Partition of Estates, 


PARTITION OF ESTATES— 

revenue-free lands not 
Mader tha ct bat by civil court, 
2 

each share of estate on parhton 
becomes an estate, 115 

actual partition to be made by Col 
lector 115 

civil courts can only pass decree 
for ition ofter ascertainment 
of It 

private ion not binding on 
Govt, unless special sanction of 

ie ae ta cbeained, ny. 

on the partes, 11 
and Colles : 


r cannot disturb 
vate ad atthe insmnce of 
one partles, 11 
in what cases of i thon 
Collector s J mn is ousted 
end ‘hese pot tt 116, 

presumption vate 
arises from long Laer te 
how sacl presumption rw rebutted, 
iw 
holder of lufe-estate not entitled to 


partition, 116, 
bot a Hida widow fs entitled, 116, 
of Collector and civil court 


ciel coort ary decree puriitior 
‘whon the revenuo ls below pre 


of dyil cour in 
matters relating to, 117 
conflict aes pout Juriabctioa, 
117, U1 
remarks oa the jurisdiction of 
Collectors in parution of estates, 
1319. 
lure as to partition of emates, 
120. 


PASTURES— 
according to Manu and Yajm- 
yalkya were common property 


GENERAL INDEX 


PASTURES—Contaned 
m ancient village community 17 
404, 405 
occupancy nght may be acquired 
fo, 515. 
one of several desenptions of land, 
357 
sult for recovery of rent of, you. 


PERMANENT SETTLEMENT 


no resumption suft to ie if fnyabd 
lakhiraj formed part of a 

nently settled stato held 
rent from the time of the, 78, 
7 

Secaslo n 2s to the propriety of, 87 
88 

what zemundars were mid to have 
been before, 87 


Pht s India Act, 88 
the necessity of the measure, 98, 


see Paes este thas daly eisai 


whom Gort. could thea look for 
realaton of State 


ues, 
etors of go gt 
toade with and based on in 


‘were the of permanent 
acttlement and contiaved io 
force till 1922 when they were 


modified, 95 
continual tobe made until about 
the year 1871 95 
over what diiuricts, 95, 
changes have been mide now and 
then in the er of vetilement 
since 1793, 9 
rorenus Busi, payable in Svea 
Mixpees was cony Into com 
pany srupers when, 4, 


GENERAL 


PERMANENT SETTLEMENT 
Continued 
this caused an apparent but not 
actual alteration of the amount of 
revenue, 96 
dawh cess payable by zemindars, 96 
itis anadditionil impost to the 
revenue, 97 
not recoverable from under-ten- 
ants and ralyats, 97 


road and public works cesses are 
payable by all persons interested 
in land, 97 
thisis alsoan addition to rev- 
enue, 98 
Cess Act of 1880, 98 
they are personal debts of pro- 
prietors, 98 
recoverable by certificate proce- 
dure, 98 
how assessed, 98 
the share to be paid by each 
class interested in land, 98 
how and when payvble, 99 
definition of, 139 


PERMANENT TENURE~— 
See Tenure, 
Taluq 


POSSESSION— 

as a factor in the acquisition of 
right in land, 2, 18 

under-tenure holder paying arrears 
to sive putni from sale 1s entitled 
to, till satisfaction, 153, 154 

permissive possession does not 
operate to create occupancy right, 


314. 
See Adverse Possession 


PRESCRIPTIVE RIGHT— 
See Adverse Possession 


PRESIDENCY SMALL CAUSE 
COURT— 


its jurisdiction in suits between land- 
lord and tenint in Calcutta, 36, 


37 


PRESUMPTION— 

under act III (B C) 1878 in hhas 
mthals there 1s no presumpuon 
that rent previously paid was fur 
and equitable, 47. 

when land ecaceeding one hundred 
bighas was admittedly held by 
lakhuirajdar the presumption was 
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PRESUMPTION— Continued 
that it was held under one grant 
and that 1t was resumable by 
Govt 73 
how this presumption 1s rebutted, 73 
of private pirtition arises from long 
possession, 116 
how it 1s rebutted, 116 
in favour of rent of tiluq not being 
enhanceable as soon ‘1s it 1s 
proved that taluq exists from 
before the Decennial Settlement, 
133 
no presumption of fixity of rent 
where taluq 1s situated within 
temporanly settled area, 139 
in suit to set aside putni sale on the 
ground of non-observance of 
formalities there 1s no presump- 
tion in fivour of zemindar of due 
service of notice, 148, 
mere declaration in decree as to the 
right of enhancement does not do 
away with, under sec 15 of dct 
X or sec 50 Bengal Tenancy 
Act, 165 
of permanency of tenurelwhen, 174 
of fixity of rent when, 175, 176, 287, 
288, 291 
proof necessary for such, 177, 178 
how rebutted, 178, 292, 293 
not affected by abatement or in- 
crease when, 178, 179 
in fayour of delivery of letters pro- 
perly 1ddressed and posted, 230 
erson holding more than Ico 
bighas being tenureholder, 287 
Faity of rent of miyat when, 
287, 288, 291 
how rebutted 292, 293 
rent previously paid by occupancy 
raiyit to be presumed fairand 
equitable, 302, 354 
and 1ilso to be presumed to be the 
rent payable, 332 


PRIMOGENITURE— 
law of principalities, 89 


PRIVATE PARTITION— 

not binding on Govt unless specuul 
sanction of Collector 1s obtained, 
15 

presumption of, arisss from long 
possession, £16 


PROPERTY IN LAND— 
archaie notions to India abour, 2 
arcs from first occupation, 2—4. 


of 
of 
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PROPERTY IN LAND— 
Contraned 


according to Manu, 2 

neconding to later Roman junsts, 2- 

but modern jurists hold this opt 
nion to be without foundation 


a 
{lustration in the Digest however 

the same asin Manu, 2. 
Mahomedan jurists except Abd 

Haneefa are of the same 


India at the time of Bharaw, 4. 
Indian and |e’ made 
no ctlon about mode of 


seoquiting 1 in immoveable 


property 3, 4,5 
right of the first occupant recog 
nised Calcutta and Madras 


they made po distincthon between 
res mxlEus and res communes 4. 


ownership of the subject to land 

Tocognised by early Indo kings, 

sovereign entitled only toa share 
uce, 

be not pctat of toll, 7 

Rig Ved 


abate, 10, 


palette Mines Apbortes, 10, 


GENERAL INDEX. 


PROPERTY IN LAND-- 


Contixned 
Savare sand Sayana s comment 
anes thereon 10 

be was simply the protector of the 
people, 10. 

the wor 
mous with the expression ‘app 
Prater of the sixth share” 11 

Sn Tarkalankar sys—king 
only entitled to taxes, 11 

Maebomedans did vot interfere with 
Braharmanical vdeas about fiscal 
system, IT 

amongst ancient Hindus there was 
no communal idea or idea of 


us used as synony- 
ro 


of the community 17, 18 
acquisition of nght by veTee 
jo ancient India, 18 
estoppel by conduct in Hindu law 
19. 


necestary amon; Aryans 

aged nireees pomoe 
a1 

eatin t of right by Hmits 


tlon amongst Aryans, at 

pon allengble in anchent India at 
first but heritable, 21 

right of alienation was afterwards 
Wowly and portly recognised, 
ar 22 

Jimutavabana fully recognised right 
of allenation 22. 

in Mabomedan time imposition of 
kbfraj did pat take away pro- 
prletary right of cultivator 24. 

in Mabomedan time the sovereign 
bees entitled oaly toa share 
° 


produce, 24. 
Heese ca ba staal to the tesa 


apserilens of the Privy Council 
as to, in respect of holding {a 
Dihi Panchannagram in the 24- 


perganabs, 38 39. 
PROPRIETOR— 
of estates bad right to resume and 
assess Lunds revenuelee 


posicrior to lst December 1390, 
72 


GENERAL INDEX, 


PROPRIETOR— Continued 

even if putm: or other lease be 
granted, 72 

See Proprietor’s Pnvate Land 


PROPRIETOR'’S PRIVATE 
LAND— 
what 1s, 319 
nght of occupancy cannot ordinari- 
ly be acquired in, 319, 330 
waste lands not to be considered as, 


320 

land abandoned by ratyat 1s not, 321 

tenant night in, 321, 322 

right of occupancy may be acquired 
when, 313 

determination of ra1yati or non- 
rdryati land a question of diffi- 
culty, 323 

onus on landlord that land 1s pri- 
vate, 343 

presumption 1s that land 1s_pri- 
vate, 323 

rules for the determination of, 324 

recognition by village usage 1s 
poet evidence of land being, 324 

includes private lands belonging 
to tenure holders, 324 


PROTECTED INTEREST— 
at putni sale, 156, 157 
at sale for arrears of rent, 198, 199 
interests of ra1yats at fixed rates are, 
288 


occupancy holdings are, 304, 305 
at revenue sale, 304, 388, 389 
non-occupancy holdings how far 


are, 345, 346 


PUBLIC DEMANDS RECOV- 

ERY ACT— 

Goyt dues from khas mahals realiz- 
able by certificate procedure, 56 

some provisions of the act, 56 

Felnpiles on certificate procedure, 57 

law amended since, 57 

applicable to the realization of 
dawk cess from zemindars, 96, 97 

also to the realization of road and 
public works cesses, 98 


PUBLIC DOCUMENTS— 
whether chittas, jummabandis and 
maps prepared by officers of Govt 
indet the Settlement Regulations 
are public documents, 45, 46 


PUBLIC WORKS CESS 
See Cess. 
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PUTNIDARS— 


are entitled to resume and assess 
invalid lakhiraj, 72 
proprietor of estate entitled to res- 
ume and assess notwithstanding 
the grant of putmi leases, 72 
when entitled to abatement, 184. 
Cee Putni talugs , 
Putni Sule 


PUTNI SALE— 
Jaw of, not applicable to permanent 
tenures created by holders of 
revenue-free lands, 83 
the zemindar may resort to the or- 
dinary procedure for sale for 
arrears, I44 
the effect of such sale is the same 
regarding avoidance of incumbran- 
ces as sale under Reg VIII, 144 
summary sale for’ arrears of rent 
through the agency of the Collec- 
tor the chief pecuharity of putni 
taluqs, 145 
reference to Bengali months in- 
dicates that the Reg was intend- 
ed for Bengal only, 145 
not known in Behar, 145 
itis common where Maghee and 
Mulk: eras prevail, 145 
Shashmahi sale, 145 
Dwazdomahi sale, 145 
who may apply for sale and who 
mnay not, 145, 146 
notices of sale, 146, 148 
responsibility of zemindar for pub- 
lication of, 148 

attestation of notice on land of de- 
faulter by substantial persons, 
147, 148 

onus of proving due publication on 
zemindar and he has to prove 
due observance of formalities, 148 

no presumption of due service in 
favour of zemindar, 148 

in suit to contest sale 1t 1s not in- 
cumbent on plaintiff to set out 
distinctly grounds impeaching 
sale, 148 

special notice for shashmah sale— 
what statement 1t should contain, 
149 

consequence of omission of such 
statements, 149 

dates of sale, I 

Collector to hold the sale, 149, 150 

procedure at the sale, 150 

who 1s entitled to bid and whos 
not, IS. 
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PUTN! SALE—Coaiaza! 
sole yokd if no arrears, 151 
yment of purchase-moncy by pur 
P oeacer Ist 
Commissioner may set ande when 
I§t 1S, 
con tion of sale, 15a 
limitation in suit to set onde, 152 
how mle may be set amde, 152. 
who may suc to set aside mle, 
152, 
wii are necessary parties to the 
sult, 153. 
who are to pay coats nnd damages If 
sale in act ande, 153 


under-tenure bolders protecting put 
pi from mie en to be re 
imbureed, 153. 

when the amount Is a chaige on the 
taluq 153. 


under-tenureholder entitled to pos- 
session, 15 
umder tenturholder may sue for the 


money 1 
limitations In sults for arrears of 
putol rent when anle Ls set onde, 


rektat purchaser to atold incum 
onus on Surtees to show whep in- 
sstioe us nna dpe fa ase 
been ee the ewer See: applies 

when zemmdar purchases putol, 


156. 
what rights are protected notwith- 
pat tights are 16, 15 
distributlon of surplus sale pro- 
ceeds on, 157 
thon to subordinate tenure- 
holders on sale, 157 
surplus mle proceeds, J$7 1 
the ani 


arrears for it to 


he, 1 i 
reputation of purchaser s nome 
159, 160, 
dou ot avold occupancy right, 


sb Putas Talugs. 


UALS ee 
meaning of, 142, 14 
originated rie estates of the 
rafa of Nurdwan, 142, 143- 
general character dies of the tenure 
before Ret VIII of 1319, 144. 
Regulation VIII of 1869. 
mute the wlugs henuille wane 
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PUTNI TALUQ—Costrned. 
ferable and capable of being 
sublet on exactly similar terms, 


43 1 
not Tmodiied by the Rent Acts, 


Ly 

in matters In which the Reg {s 
aflent the Rent Acts furnish 
rules of substantive law and 


arrears, He 
the effect such sale the same re- 
garding avoxtance of incumbran 


patration 

of, under Act XT 161 
ect of common and special reg- 
istry of, 161 

See Putnidars 


Putni Sale. 


RALIYAT— dae 

not bound to VJ 97 

but bound in eey read and public 
work cesses, 97 

the hare to be paid by 98 

Blarquis Comnils on the rights of, 

2 

si Joka Shore urged the necesalty 
of same dnt dition between 
remindar a rutyat, 276, 2: 

eae tae a ad “he pone to 

efor, a77 37: 

Regulation Vit of 1793 imposed 

restrictions on the levying of ille- 


1 278 
alo, provided for the enforcement 
of fede lenses, 378. 
these pottas to be cancelled in what 


8 
but beyond these no provision made 
teins al rsyat, 278 
and ralyat, 278 
English of rent Introduced 
in Indi 27) 
and accepted as cocrett In tra cases, 


280. 
Bengal Regulatlue ke of khod. 
kast and paikast, 
eet Wraeory khodkast and 
yates 331-233 
hoger orem etary one 
paikast tn 282 333. 
bhodkaw raiyat Protected from 
emir roihe eather mal. 
tans 28} tat 
a rafal oot protec 
untilA ty ate 


